PROPOSED AMENDMENTS TO THE
RULES GOVERNING PRETRIAL RELEASE
IN NEW MEXICO COURTS

Commentary from the Supreme Court. Following the decision in State v. Brown, 2014-
NMSC-038, 338 P.3d 1276, the New Mexico Supreme Court created the Ad Hoc Pretrial Release
Committee to study existing pretrial release law and practice and make recommendations to the
Court regarding necessary changes to improve pretrial release procedures in New Mexico. This
broad-based committee, with representation from the criminal defense bar, prosecution, judges, the
bail industry, jails and detention centers, and the Legislature, has made a number of
recommendations, including amendments to Rule 5-401 NMRA, governing pretrial decision-making
in the district courts. Following the publication period and any resulting changes to Rule 5-401, the
committee expects to recommend corresponding revisions to Rules 6-401, 7-401, and 8-401 NMRA,
which govern pretrial procedures in the magistrate, metropolitan, and municipal courts.

The committee also recommends proposed new rules to govern early release procedures for
defendants who are unlikely to pose a flight risk or a risk to public safety. See Rules 5-408, 6-408,
7-408, and 8-408 NMRA. The committee proposes the adoption of a new form, Form 9-302A
NMRA, order for release on recognizance by designee, to implement Paragraph B of these rules.

The committee also recommended that the Court consider confidentiality provisions
regarding information that an accused submits in order to exercise the right to pretrial release. The
Court will refer those questions to the Rules of Evidence Committee for recommendations, and no
confidentiality provisions are being circulated for comment at this time.

The recommended rule amendments are largely aimed at ensuring that pretrial release
practices conform to the standards required by federal and state constitutional law and the principles
that have been embodied in the pretrial release rules of New Mexico since their initial promulgation
in 1972. Like the Federal Bail Reform Act of 1966, on which they were modeled, the New Mexico
rules have always required that an accused who has not yet been adjudicated guilty of an offense
should be released pending trial on the least restrictive conditions that would minimize flight risk
and danger to the community, and have always provided that the requirement of money bonds may
be imposed only if nonfinancial release conditions would be insufficient methods of release.

Key provisions of the proposed amendments are:

1. Adding to Rule 5-401(B) the clarifying statement that “[s]ecured bond

shall not be set by reference to a predetermined schedule of monetary amounts fixed

according to the nature of the charge.” Although the explicit language is new, the

concept is not. The bail rules have always required individual assessment of an
accused’s flight risk or danger to the community, and New Mexico and federal case

law prohibit the use of fixed bonds based only on the nature of the accusation.

2. Adding language to Rule 5-401(C)(1) and Paragraph C of the proposed

early release rules, Rules 5-408, 6-408, 7-408, and 8-408, that would explicitly

permit the use of Supreme Court approved pretrial risk assessment instruments in

setting individualized conditions of release. These evidence-based assessment tools,

in use in a number of jurisdictions, are the result of empirical studies that determine

the degree to which various factors, such as prior criminal history, have been shown

to be helpful predictors of individual flight risk or danger to the community. The

Second Judicial District Court currently is piloting a pretrial risk assessment

instrument.



3. Adding in the proposed early release rules more guidance and regulation

to the longstanding authority of a court to permit detention facilities and other

designees to make the simpler release decisions for defendants who present neither

a danger nor a flight risk without waiting for a court hearing.

4. Providing time guidelines for bond-setting and bond review hearings to

avoid unnecessary delay.

The Court will not make its final decisions nor take action on these recommended revisions
until after publication for comment and full review by both the committee and the Court of all
resulting input, which is an important aspect of the rule-making process. If you would like to
comment on the proposed amendments set forth below before the Court takes final action, you may
do so by either submitting a comment electronically through the Supreme Court’s web site at
http://nmsupremecourt.nmcourts.gov/ or sending your written comments by mail, email, or fax to:

Joey D. Moya, Clerk

New Mexico Supreme Court

P.O. Box 848

Santa Fe, New Mexico 87504-0848
nmsupremecourtclerk@nmcourts.gov
505-827-4837 (fax)

Your comments must be received by the Clerk on or before November 12, 2015, to be considered
by the Court. Please note that any submitted comments may be posted on the Supreme Court’s web
site for public viewing.

5-401. [Bait] Pretrial release.

A Right to bail; recognizance or unsecured appearance bond. Pending trial, any
person bailable under Article 2, Section 13 of the New Mexico Constitution, shall be ordered
released pending trial on the person’s personal recognizance or upon the execution of an unsecured
appearance bond in an amount set by the court, subject to any release conditions imposed [pttstant
te] under Paragraph [€] D of this rule, unless the court makes a written finding that such release will
not reasonably assure the appearance of the person as required.

B. Secured bonds. Secured bond shall not be set by reference to a predetermined
schedule of monetary amounts fixed according to the nature of the charge. If the court makes a
written finding that release on personal recognizance or upon execution of an unsecured appearance
bond will not reasonably assure the appearance of the person as required or will endanger the safety
of any other person or the community, in addition to any release conditions imposed [ptitstant-to]
under Paragraph D of this rule, the court shall order the pretrial release of such person subject to the
first of the following types of secured bonds [whiek] that will reasonably assure the appearance of
the person as required and the safety of any person and the community:

(1)  the execution by the person of [abat]_an appearance bond in [&] the full
amount specified in the release order, [amotntexecttedby thepersorand] secured by a deposit [of]
in cash of ten percent (10%) of the amount [setfor-bat] specified, or secured by such greater or
lesser [amotnt] percentage as is reasonably necessary to assure the appearance of the person as




required. The cash deposit may be returned to the person as provided in Paragraph J of this rule. The
cash deposit may be made by or assigned to a paid surety licensed under the Bail Bondsmen
Licensing Law provided such paid surety also executes a [bat] surety bond for the full amount [ef
the-batt-set] specified;

2 the execution of [a-baH]_a property bond by the [dgefendant] person or by
unpaid sureties in the full amount [efthe-bend] specified in the release order, secured by [ane] the
pledging of real property as required by Rule 5-401A NMRA,; or

3) either the execution of a [batt] surety bond with licensed sureties in the full
amount specified in the release order as provided in Rule 5-401B NMRA, or the execution by the
person of an appearance bond in the specified amount, [anrel] secured by a deposit [with-the-clerk-of
the-eotrt;] in cash[;] of one-hundred percent (100%) of the amount [of the-bat-set] specified, [stch
tepesitto] which may be returned to the person as provided in Paragraph J of this rule.

Any [batt] surety, property, or appearance bond shall be substantially in the form approved
by the Supreme Court.

C. Factors to be considered in determining_the type and conditions of release. The
court shall[;—tr-determintng] use the following information to determine the type of [batt]_release
and [whieh] conditions of release that will reasonably assure appearance of the person as required
and the safety of any other person and the community[;]:

(1)  theresults of the pretrial risk assessment instrument approved by the Supreme
Court for use in the jurisdiction, if any; and

(2) [taketrto-aceotnt] the available information concerning[:]

] () the nature and circumstances of the offense charged, including whether
the offense is a crime of violence or involves a narcotic drug;

[(2] (b)  the weight of the evidence against the person;

3] (c) the history and characteristics of the person, including:

(] (1) the person’s character and physical and mental condition;

[)y] (ii)  the person’s family ties;

[fey] (iii the person’s employment status, employment history, and
financial resources_available to secure a bond;

[eh] (iv) the person’s past and present residences;

[fe)] (v)  the length of residence in the community;

[€A] (vi) any factstending to indicate that the person has strong ties to

the community;
[fg)] (vii) anyfactsindicating the possibility that the person will commit
new crimes if released;
[€hy] (viii) the person’s past conduct, history relating to drug or alcohol
abuse, criminal history, and record concerning appearance at court proceedings; and
[(B] (ix)  whether,atthe time of the current offense or arrest, the person
was on probation, on parole, or on other release pending trial, sentencing, or appeal [ercompletion
ofan] for any offense under federal, state, or local law;
[(4)] (d) the nature and seriousness of the danger to any person or the
community that would be posed by the person’s release; and
53] (e) any other facts tending to indicate the person is likely to appear.



D. Additional conditions; conditions to assure orderly administration of justice.
The court, upon release of the defendant or any time thereafter, may enter an order, that such
person’s release be subject to:

1) the condition that the person not commit a federal, state, or local crime during
the period of release; and

2 the least restrictive of, or combination of, the following conditions the court
finds will reasonably assure the appearance of the person as required, the safety of any other person
and the community, and the orderly administration of justice:

@) a condition that the person remain in the custody of a designated
person who agrees to assume supervision and to report any violation of a release condition to the
court, if the designated person is able reasonably to assure the court that the person will appear as
required and will not pose a danger to the safety of any other person or the community;

(b) a condition that the person maintain employment, or, if unemployed,
actively seek employment;

(© a condition that the person maintain or commence an educational
program;

(d) a condition that the person abide by specified restrictions on personal
associations, place of abode, or travel;

(e) a condition that the person avoid all contact with an alleged victim of
the crime and with a potential witness who may testify concerning the offense;

()] a condition that the person report on a regular basis to a designated
pretrial services agency or other agency agreeing to supervise the defendant;

(9) a condition that the person comply with a specified curfew;

(h) a condition that the person refrain from possessing a firearm,
destructive device, or other dangerous weapon;

Q) a condition that the person refrain from excessive or any use of alcohol
and any use of a narcotic drug or other controlled substance without a prescription by a licensed
medical practitioner;

() a condition that the person undergo available medical, psychological,
or psychiatric treatment, including treatment for drug or alcohol dependency, and remain in a
specified institution if required for that purpose;

(K) a condition that the person submit to a urine analysis or alcohol test
upon request of a person designated by the court;

Q) a condition that the person return to custody for specified hours
following release for employment, schooling, or other limited purposes;

(m) a condition that the person satisfy any other condition that is
reasonably necessary to assure the appearance of the person as required and to assure the safety of
any other person and the community.

E. Explanation of conditions by court. The release order of the court shall:

1) include a written statement that sets forth all the conditions to which the
release is subject, in a manner sufficiently clear and specific to serve as a guide for the person’s
conduct;

2 advise the person of:



@ the penalties for violating a condition of release, including the
penalties for committing an offense while on pretrial release;

(b) the consequences for violating a condition of release, including the
immediate issuance of a warrant for the person’s arrest; and

(©) the consequences of intimidating a witness, victim, or informant, or
otherwise obstructing justice; and

3) unless the defendant is released on personal recognizance or an unsecured

apperance bond, set forth the circumstances [which] that require [that-conditions—oefreteasebe
tmposed] the imposition of a secured bond.

F. Detention. Upon motion by the state to detain a person without bail pending trial,
the court shall hold a hearing to determine whether bail may be denied [ptrsuantte] under Article
2, Section 13 of the New Mexico Constitution.

G. [Review—of ]Order setting conditions of release; time of filing and review

hearing.

(1)  The courtshall issue an order setting conditions of release within forty-eight
(48) hours after an arrested person is booked into a detention facility, unless such person has been
released from custody by a de5|qnee under Rule 5- 408 NMRA and Paraqraph L of thls rule

@ ;
(eﬁ%heitr&fromﬁeﬂfﬁ&ef—mﬁs—feﬁe—aﬁefeﬁﬁmmerhfy] If the court requires a secured bond for
a person’s release under Paragraph B of this rule, and the person continues to be detained twenty-
four (24) hours after the issuance of the order imposing secured bond as a result of the person’s
inability to [meetthe-bat-set] post the secured bond, the person shall, upon motion, be entitled to
have a hearing to review the [ameuntofbatt-set] type of release and conditions of release set forth
in the release order. The court shall hold the hearing within forty-eight (48) hours after the filing and
service of the motion. Unless the release order is amended and the person is thereupon released, the
court shall state in the record the reasons for [eentinting-the-ametntofbat-set] declining to amend
the release order. No person eligible for pretrial release under Article 11, Section 13 of the New
Mexico Constitution shall be detained solely because of financial inability to post a secured bond.

(3) If the district court requires a secured bond for a person’s release under
Paragraph B of this rule, and the person continues to be detained as a result of the person’s inability
to post the secured bond, the court shall hold a hearing ten (10) days after the date of arraignment
or waiver of arraignment to review the type of release and conditions of release set forth in the
release order. The court shall schedule the hearing regardless of whether the defendant has filed a
motion for review under Subparagraph (G)(2) of this rule, but the court may vacate the hearing upon
stipulation of the parties. Unless the release order is amended and the person is thereupon released,
the court shall state in the record the reasons for declining to amend the release order. No person
eligible for pretrial release under Article 11, Section 13 of the New Mexico Constitution shall be
detained solely because of financial inability to post a secured bond.

(4)  Apersonwho is ordered released on a condition [whieh] that requires [that]
the person to return to custody after specified hours, upon [apptication] motion, shall be entitled to
[rave] a hearing to review the conditions imposed. Unless the requirement is removed and the
person is thereupon released on another condition, the court shall state in the record the reason for
the continuation of the requirement.




(5)  Ahearing to review conditions of release [pttrstantto] under this paragraph

shall be held by the district court.
H. Amendment of tvpe of release and conditions_of release. The court [erderingthe
se-of ape 3 S ] may at any time amend [ﬁs—ofdenat—any
me-to-increase-the-amotntofbath-se i d jime etease] the
type of release and condltlons of release set forth in the release order. If such amendment of the
release order results in the detention of the person as a result of the person’s inability to meet such
conditions or in the release of the person on a condition requiring the person to return to custody
after specified hours, the provisions of [Paragraph-6] Subparagraphs (G)(2), (G)(3). or (G)(4) of this

rule shall apply.

l. Record of hearing. A record shall be made of any hearing held by the district court

[ptestant-to] under this rule.
J. Return of cash deposit. If a person has been released by executing an appearance

bond and [depesiting] making a cash deposit [setptitstant-te] under Subparagraph [(H)et{(3)of
ParagraphB] (B)(1) or Subparagraph (B)(3) of this rule, when the conditions of the appearance bond

have been performed and the [deferdant’sguttforwhombathwasregtired] person’s case has been
adjudicated by the [€otrt] court, the clerk shall return the sum [which] that has been deposited to
the person who deposited the sum, or that person’s personal representatives or assigns.

K. Cases pending in magistrate or metropolitan court. A person charged with an
offense [whieh] that is not within magistrate or metropolitan court trial jurisdiction and who has not
been bound over to the district court may file a petition in district court for release under this rule
at any time after the person’s arrest [with-the-clerk-of the-districtcourtforreleasepursuantto-this
rtte]. Jurisdiction of the magistrate or metropolitan court to release the accused shall be terminated
upon the filing of a petition for release in the district court. Upon the filing of the petition, the
district court may:

1) continue the [batset]_type of release and any condition of release imposed
by the magistrate or metropolitan court;

(2 impose any [batt]_other type of release or condition of release authorized by
Paragraphs A, B, or D of this rule;

3) continue any revocation of release imposed [pttstantto-Rute-5-463] by the
magistrate or metropolitan court under Rule 6-403 NMRA or Rule 7-403 NMRA,; or

4) after a hearing, revoke the release of [adefentdantptrstantto] the person
under Subparagraph [{2rofParagraph7A] (A)(2) of Rule 5-403 NMRA.

L. Release from custody by deS|gnee [Anyo%a%of—the*pfovisions—ot—thﬁ—rtﬂe—exeept

designated—ﬁmwﬁting—bythe] The chlefjudge of the dlstrlct court may designate respon5|ble persons

in writing to implement the early release procedures set forth in Rule 5-408 NMRA. A designee
shall release an arrested person from custody prior to the person’s first appearance before a judge
if the person is eligible for early release under Rule 5-408, provided that a designee may contact a
judge for special consideration based on exceptional circumstances. No person shall be qualified to
serve as a designee if such person or such person’s spouse is:

Q) related within the second degree of blood or marriage to a paid surety who
is licensed to sell property or corporate bonds within this state; or




2 employed by a jail or detention facility unless designated in writing by the

chief judge of the judicial district in which the jail or detention facility is located.
M. Bind over [i7] to district court. For any case that is not within magistrate or
metropolitan court jurisdiction,[Fhe] upon notice to that court, any bond [shaH—+ematr—in—the

magistrate-or metropetitan-cotrtexcept-thatit] shall be transferred to the district court upon the
filing of an information or indictment [erbine-overto-that] in the district court.

N. Evidence. Information stated in, or offered in connection with, any order entered
[ptrstantto] under this rule need not conform to the Rules of Evidence.
0. Forms. Instruments required by this rule shall be substantially in the form approved

by the Supreme Court.

P. Judicial discretion. Action by any court on any matter relating to [bait] pretrial
release shall not preclude the statutory or constitutional disqualification of a judge.
[As amended, effective January 1, 1987; October 1, 1987; September 1, 1990; December 1, 1990;
September 1, 2005; as amended by Supreme Court Order 07-8300-29, effective December 10, 2007;
by Supreme Court Order No. 10-8300-033, effective December 10, 2010; as amended by Supreme
Court Order No. , effective ]

Commlttee commentary — [HﬁdefSeeﬂeﬁﬁ-ef—Amde—Z-eﬁhe-NewMeﬁe&eemfﬁuﬂeﬁ—evefy

This rule provides “the mechanlsm through which a person may effectuate the right to
pretrial release afforded by Article 11, Section 13 of the New Mexico Constitution.” State v. Brown,
2014-NMSC-038, 137,338 P. 3d 1276 ThIS rule was derlved from the Federal Ball Reform Act of
1966, as amended. [Underth 5 as-the

eeﬁd1ﬂeﬁs—ef—fetease%et—by—theeeuﬁ—] See 18 U S. C §§ 3142 et seq [?he—l%e—&meﬁdmeﬁts—te

appesarance-bend-orasectured-bone:] Because [bart] the type of release and addltlonal condltlons of

release will usually be set initially by a magistrate or metropolitan court judge, Rules 6-401 and
7-401 NMRA govern the procedure in those courts. The magistrate, municipal, and metropolitan
court [bat] pretrial release rules were derived from and are substantially identical to this rule.

Under this rule, the authorized types of [bends-authorized-to-be-posted] release are set forth
in the order of priority they are to be considered by the judge [or-desigree]. The first priority is
release upon the execution of a personal recognizance or unsecured appearance bond. If the court
determines that release on personal recognizance or upon the execution of an unsecured bond will
not reasonably assure the appearance of the defendant as required, the court may require a secured
bond.



If asecured bond is required to assure the appearance of the defendant, the judge or designee
must first consider requiring an appearance bond with a cash deposit of 10% or such other
percentage of the amount of the bond. If this is inadequate, the court then must consider a property
bond where the property belongs to the defendant or other unpaid surety. If the court has not
authorized a cash deposit of less than 100% of the amount of bond set, the defendant may execute
an appearance bond and deposit one hundred percent (100%) of the amount of the bond with the
court. Last of all the defendant may purchase a bond from a paid surety. A paid surety may execute
a corporate surety bond or a property bond.

A real or personal property bond may only be executed by a paid surety if the conditions of
Rule 5-401B NMRA are met. Under the 1990 amendments to Rule 5-401B NMRA, a bond which
has as collateral real or personal property is authorized only in those districts in which an order has
been entered finding that the pledging of an irrevocable letter of credit will result in the detention
of persons otherwise eligible for release.

Although [bat] pretrial release hearings are not required to be a matter of record in the
magistrate, metropolitan, or municipal courts, [Form-9-362A] Paragraph A of this rule requires the
[fuetge-ortesigree-to-set-forth] court to make written findings regarding the reasons why a secured
bond was required rather than release on personal recognizance_or unsecured bond.

The provision allowing the court to set additional conditions of release in order to assure “the
orderly administration of justice” was derived from American Bar Association Standards Relating
to Pretrial Release, Section 5.5 (Approved Draft 1968) and 18 USCA § 3142 and Rule 46(b) of the
Federal Rules of Criminal Procedure.

[Purstantto] Under NMSA 1978, Section 31-3-1 [NMSA-1978], the court may appoint a
designee to carry out the provisions of this rule. As set forth in Paragraph L of this rule, a designee
[Bestgrees] must be named in writing. A person may not be appointed as a designee if such person
is related within the second degree of blood or marriage to a paid surety licensed in this state to
execute bail bonds. A jailer may [ret] be appointed as a designee. Rule 5-408 NMRA governs the
limited circumstances under which a designee shall release an arrested person from custody prior
to that person’s first appearance before a judge.

Paragraph [M]_N of this rule dovetails with [Stbparagraph~(2)-ofParagraph—B-of] Rule
[£1-1161] 11-1101(D)(2) NMRA. Both provide that the Rules of Evidence are not applicable to
proceedings in either the magistrate or district court with respect to matters of release or bail.

[As amended by Supreme Court Order 07-8300-29, effective December 10, 2007; as amended by
Supreme Court Order No. , effective ]

[NEW MATERIAL]
Rule 5-408. Pretrial release by designee.

A. Scope. This rule shall be implemented by any person designated in writing by the
chief judge of the district court under Rule 5-401(L) NMRA. A designee shall issue a written order
to release a person from detention prior to the person’s first appearance before a judge if the person
is eligible for early release under either Paragraph B or Paragraph C of this rule, provided that a
designee may contact a judge for special consideration based on exceptional circumstances. A judge
may issue a pretrial order imposing a type of release and conditions of release that differ from those
set forth in Paragraphs B and C of this rule.



B. Minor offenses; release on recognizance.

1) Personseligible. A designee shall release a person from custody on personal
recognizance, subject to the condition that the person not commit a federal, state, or local crime
during the period of release, if the person

€)) has been arrested and detained for a municipal code violation, game
and fish offense under Chapter 17 NMSA 1978, petty misdemeanor, or misdemeanor, subject to the
exceptions listed in Subparagraph (B)(2) of this rule; and

(b) is either a first-time offender with no arrest history or a person with
no history of arrests in the past twenty-four (24) months.

(2 Exceptions. A person arrested for any of the following offenses is not eligible
for release on recognizance under this paragraph:

@) battery under Section 30-3-4 NMSA 1978;
(b) aggravated battery under Section 30-3-5(B) NMSA 1978;
(©) assault against a household member under Section 30-3-12 NMSA

1978;

(d) battery against a household member under Section 30-3-15 NMSA
1978,

(e) aggravated battery against a household member under Section 30-3-16
NMSA 1978;

()] criminal damage to property of a household member under Section
30-3-18 NMSA 1978;

(9) abandonment of a child under Section 30-6-1(B) NMSA 1978;

(h) negligent use of a deadly weapon under Section 30-7-4 NMSA 1978;

Q) stalking under Section 30-3A-3 NMSA 1978; or

() driving under the influence of intoxicating liquor or drugs in violation
of Section 66-8-102 NMSA 1978 or any municipal code or ordinance.

C. Early release based on risk assessment. A designee shall release a person from
custody prior to the person’s first appearance before a judge if the person qualifies for early release
based on a risk assessment and an early release schedule approved by the Supreme Court. The early
release schedule shall provide for a specific type of release and conditions of release based on the
likelihood that the person will appear in court as required, will not commit a new crime while
released pending trial, and will not pose a danger to the safety of any other person or the community,
as determined by a pretrial risk assessment instrument approved by the Supreme Court.

D. Type of release and conditions of release set by judge. A person who is not
eligible for pretrial release by a designee under either Paragraph B or Paragraph C of this rule shall
have the type of release and conditions of release set by a judge under Rule 5-401 NMRA within
forty-eight (48) hours after the person is booked into the detention facility.

[Adopted by Supreme Court Order No. , effective J

Committee commentary. — Under NMSA 1978, Sectlon 31-1-1 and Paragraph L of Rule 5-401,
the chief judge of the district court may designate responsible persons in writing who are authorized
to release certain arrested persons from detention prior to the arrested person’s first appearance
before a judge. The exceptions set forth in Subparagraph (B)(2) of this rule include the
misdemeanors and petty misdemeanors listed in the Victims of Crime Act, NMSA 1978, §§ 31-26-1




to -16, and the Crimes Against Household Members Act, NMSA 1978, 88 30-3-10 to -18, as well
as battery and driving under the influence of intoxicating liquor or drugs.
[Adopted by Supreme Court Order No. , effective ]

[NEW MATERIAL]
Rule 6-408. Pretrial release by designee.

A Scope. This rule shall be implemented by any person designated in writing by the
presiding judge of the magistrate court under Rule 6-401(K) NMRA. A designee shall issue a
written order to release a person from detention prior to the person’s first appearance before a judge
if the person is eligible for early release under either Paragraph B or Paragraph C of this rule,
provided that a designee may contact a judge for special consideration based on exceptional
circumstances. A judge may issue a pretrial order imposing a type of release and conditions of
release that differ from those set forth in Paragraphs B and C of this rule.

B. Minor offenses; release on recognizance.

1) Personseligible. A designee shall release a person from custody on personal
recognizance, subject to the condition that the person not commit a federal, state, or local crime
during the period of release, if the person

@) has been arrested and detained for a municipal code violation, game
and fish offense under Chapter 17 NMSA 1978, petty misdemeanor, or misdemeanor, subject to the
exceptions listed in Subparagraph (B)(2) of this rule; and

(b) is either a first-time offender with no arrest history or a person with
no history of arrests in the past twenty-four (24) months.

2 Exceptions. A person arrested for any of the following offenses is not eligible
for release on recognizance under this paragraph:

@) battery under Section 30-3-4 NMSA 1978;

(b) aggravated battery under Section 30-3-5(B) NMSA 1978;

(©) assault against a household member under Section 30-3-12 NMSA

1978;

(d) battery against a household member under Section 30-3-15 NMSA
1978,

(e) aggravated battery against a household member under Section 30-3-16
NMSA 1978;

()] criminal damage to property of a household member under Section
30-3-18 NMSA 1978;

(9) abandonment of a child under Section 30-6-1(B) NMSA 1978;

(h) negligent use of a deadly weapon under Section 30-7-4 NMSA 1978;

Q) stalking under Section 30-3A-3 NMSA 1978; or

() driving under the influence of intoxicating liquor or drugs in violation
of Section 66-8-102 NMSA 1978 or any municipal code or ordinance.

C. Early release based on risk assessment. A designee shall release a person from
custody prior to the person’s first appearance before a judge if the person qualifies for early release
based on a risk assessment and an early release schedule approved by the Supreme Court. The early
release schedule shall provide for a specific type of release and conditions of release based on the

10



likelihood that the person will appear in court as required, will not commit a new crime while
released pending trial, and will not pose a danger to the safety of any other person or the community,
as determined by a pretrial risk assessment instrument approved by the Supreme Court.

D. Type of release and conditions of release set by judge. A person who is not
eligible for pretrial release by a designee under Paragraph B or Paragraph C of this rule shall have
the type of release and conditions of release set by a judge under Rule 6-401 NMRA within forty-
eight (48) hours after the person is booked into the detention facility.

Committee commentary. — Under NMSA 1978, Section 31-3-1 and Paragraph K of Rule 6-401,
the presiding judge of the magistrate court may designate responsible persons in writing who are
authorized to release certain arrested persons from detention prior to the arrested person’s first
appearance before a judge. The exceptions set forth in Subparagraph (B)(2) of this rule include the
misdemeanors and petty misdemeanors listed in the Victims of Crime Act, NMSA 1978, §§ 31-26-1
to -16, and the Crimes Against Household Members Act, NMSA 1978, 8§ 30-3-10 to -18, as well
as battery and driving under the influence of intoxicating liquor or drugs.

[Adopted by Supreme Court Order No. , effective J

[NEW MATERIAL]
Rule 7-408. Pretrial release by designee.

A. Scope. This rule shall be implemented by any person designated in writing by the
chief judge of the metropolitan court under Rule 7-401(J) NMRA. A designee shall issue a written
order to release a person from detention prior to the person’s first appearance before a judge if the
person is eligible for early release under either Paragraph B or Paragraph C of this rule, provided
that a designee may contact a judge for special consideration based on exceptional circumstances.
A judge may issue a pretrial order imposing a type of release and conditions of release that differ
from those set forth in Paragraphs B and C of this rule.

B. Minor offenses; release on recognizance.

1) Personseligible. A designee shall release a person from custody on personal
recognizance, subject to the condition that the person not commit a federal, state, or local crime
during the period of release, if the person

@ has been arrested and detained for a municipal code violation, game
and fish offense under Chapter 17 NMSA 1978, petty misdemeanor, or misdemeanor, subject to the
exceptions listed in Subparagraph (B)(2) of this rule; and

(b) is either a first-time offender with no arrest history or a person with
no history of arrests in the past twenty-four (24) months.

(2 Exceptions. A person arrested for any of the following offenses is not eligible
for release on recognizance under this paragraph:

@ battery under Section 30-3-4 NMSA 1978;

(b) aggravated battery under Section 30-3-5(B) NMSA 1978;

(© assault against a household member under Section 30-3-12 NMSA
1978,

(d) battery against a household member under Section 30-3-15 NMSA
1978;
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(e) aggravated battery against a household member under Section 30-3-16
NMSA 1978;

() criminal damage to property of a household member under Section
30-3-18 NMSA 1978;

(9) abandonment of a child under Section 30-6-1(B) NMSA 1978;

(h) negligent use of a deadly weapon under Section 30-7-4 NMSA 1978;

Q) stalking under Section 30-3A-3 NMSA 1978; or

() driving under the influence of intoxicating liquor or drugs in violation
of Section 66-8-102 NMSA 1978 or any municipal code or ordinance.

C. Early release based on risk assessment. A designee shall release a person from
custody prior to the person’s first appearance before a judge if the person qualifies for early release
based on a risk assessment and an early release schedule approved by the Supreme Court. The early
release schedule shall provide for a specific type of release and conditions of release based on the
likelihood that the person will appear in court as required, will not commit a new crime while
released pending trial, and will not pose a danger to the safety of any other person or the community,
as determined by a pretrial risk assessment instrument approved by the Supreme Court.

D. Type of release and conditions of release set by judge. A person who is not
eligible for pretrial release by a designee under Paragraph B or Paragraph C of this rule shall have
the type of release and conditions of release set by a judge under Rule 7-401 NMRA within forty-
eight (48) hours after the person is booked into the detention facility.

Committee commentary. — Under NMSA 1978, Section 31-1-1 and Paragraph K of Rule 5-401,
the chief judge of the metropolitan court may designate responsible persons in writing who are
authorized to release certain arrested persons from detention prior to the arrested person’s first
appearance before a judge. The exceptions set forth in Subparagraph (B)(2) of this rule include the
misdemeanors and petty misdemeanors listed in the Victims of Crime Act, NMSA 1978, §§ 31-26-1
to -16, and the Crimes Against Household Members Act, NMSA 1978, 8§ 30-3-10 to -18, as well
as battery and driving under the influence of intoxicating liquor or drugs.

[Adopted by Supreme Court Order No. , effective J

[NEW MATERIAL]
Rule 8-408. Pretrial release by designee.

A. Scope. This rule shall be implemented by any person designated in writing by the
presiding judge of the municipal court under Rule 8-401(H) NMRA. A designee shall issue a written
order to release a person from detention prior to the person’s first appearance before a judge if the
person is eligible for early release under either Paragraph B or Paragraph C of this rule, provided
that a designee may contact a judge for special consideration based on exceptional circumstances.
A judge may issue a pretrial order imposing a type of release and conditions of release that differ
from those set forth in Paragraphs B and C of this rule.

B. Minor offenses; release on recognizance.

1) Personseligible. A designee shall release a person from custody on personal
recognizance, subject to the condition that the person not commit a federal, state, or local crime
during the period of release, if the person
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@ has been arrested and detained for a municipal code violation or a
petty misdemeanor, subject to the exceptions listed in Subparagraph (B)(2) of this rule; and

(b) is either a first-time offender with no arrest history or a person with
no history of arrests in the past twenty-four (24) months.

2 Exceptions. A personarrested for any of the following offenses is noteligible

for release on recognizance under this paragraph:

€)) battery;

(b) any offense involving domestic violence or a crime against a
household member;

(© negligent use of a deadly weapon;

(d) stalking; or

(e) driving under the influence of intoxicating liquor or drugs.

C. Early release based on risk assessment. A designee shall release a person from
custody prior to the person’s first appearance before a judge if the person qualifies for early release
based on a risk assessment and an early release schedule approved by the Supreme Court. The early
release schedule shall provide for a specific type of release and conditions of release based on the
likelihood that the person will appear in court as required, will not commit a new crime while
released pending trial, and will not pose a danger to the safety of any other person or the community,
as determined by a pretrial risk assessment instrument approved by the Supreme Court.

D. Type of release and conditions of release set by judge. A person who is not
eligible for pretrial release by a designee under Paragraph B or Paragraph C of this rule shall have
the type of release and conditions of release set by a judge under Rule 8-401 NMRA within forty-
eight (48) hours after the person is booked into the detention facility.

Committee commentary. — Under NMSA 1978, Section 31-3-1 and Paragraph J of Rule 8-401,
the presiding judge of the municipal court may designate responsible persons in writing who are
authorized to release certain arrested persons from detention prior to the arrested person’s first
appearance before a judge.

[Adopted by Supreme Court Order No. , effective ]

[NEW MATERIAL]
9-302A. Order for release on recognizance by designee.

[For use with District Court Rule 5-408(B) NMRA,
Magistrate Court Rule 6-408(B) NMRA,
Metropolitan Court Rule 7-408(B) NMRA, and
Municipal Court Rule 8-408(B) NMRA]

STATE OF NEW MEXICO

[COUNTY OF ]

[CITY OF ]
COURT

RCR No. 633 13



[STATE OF NEW MEXICO]
[COUNTY OF ]
[CITY OF ]

V. No.

, Defendant.

ORDER FOR RELEASE ON
RECOGNIZANCE BY DESIGNEE

IT IS ORDERED that the defendant be released on personal recognizance on the defendant’s
promise to appear and subject to the condition that the defendant not commit any federal, state, or
local crime during the period of release.

APPEARANCE BOND

I , defendant in the above-entitled matter, do hereby bind myself to the
following conditions of release:

| agree to appear before the above court on , at [am.] [p-m.] in
courtroom and at such other places as | may be required to appear, in accordance with any
and all orders and directions relating to my appearance in the above-entitled matter as may be given
or issued by the above court or any municipal, magistrate, metropolitan, district, or appellate court
to which the above entitled case may be filed, removed, or transferred.

I understand that the court may have me arrested at any time, without notice, to review and
reconsider these conditions.

I understand that if | fail to appear as required, | may be prosecuted and sent to [jail] [the
penitentiary] for the separate offense of failure to appear. | agree to comply fully with each of the
conditions imposed on my release and to notify the court promptly in the event | change my contact
information indicated below.

I understand that my conditions of release may be revoked and that | may be charged with a separate
criminal offense if | intimidate or threaten a witness, the victim, or an informant, or if | otherwise
obstruct justice.

I further understand that my conditions of release will be revoked if | violate a federal, state, or local
criminal law.

Defendant’s signature Date of signature

RCR No. 633 14



Time of release Date of release

Cell phone number Alternate phone number

Email address

Mailing address (include city, state, and zip code)

Physical address (include city, state, and zip code)

The above conditions of release are hereby approved. The defendant shall be released from custody
upon the execution of this agreement.

Date Designee

[Approved by Supreme Court Order No. , effective ]

RCR No. 633 15














































































Further, no risk assessment in the United States of American has been validated to set the
type of bail and conditions of release, and therefore it should not be mechanically used for that
purpose. We challenge the Supreme Court to cite with any particularity any risk assessment that
has any scientific basis for the setting of the type of bond and condition of release. Instead, the
proposal involves the route application of greater conditions on greater risk cases—that is intuition-
based, not evidence-based.

Further, the discretionary decision to set bail should not be delegated to a third party.
People have a right to have a judge set their bail. Either a person is released on recognizance under
the early release provision, or they are held until a judge sets bail. To hold otherwise is to say that
individualized consideration is only necessary when a financial condition is imposed and that a risk-
assessment may substitute for a judge considering all of the statutory factors.

In addition, the concept that the Supreme Court should adopt a statewide bond schedule by
rule (that does not permit the use of any financial conditions) flies in the face of the purpose of
setting bail and will entirely usurp the role of local trial judges in bail setting since the only way to
get out in the intervening 48 hours after arrest is to have a person with delegated authority assess
risk and then have an arbitrary assignment of the type of bond and conditions of release assigned
based on a formula that is not evidence-based and has never been validated for that purpose. The
Court also purports to allow for all conditions but financial conditions to be used on an interim
basis. In so doing, the Court indicts its own legal reason to eliminate financial bond schedules by
suggesting that non-financial types of bond or conditions of release could be scheduled based on
delegating that decision to a computer, but that when it comes to financial conditions being
scheduled based on the discretion of a judge, such is a constitutional problem. The Court simply
cannot have it both ways.

The Court should take the position that it took in Brown, that people should get
individualized consideration by a judge across the board or not. The limited recognizance release
should be maintained, but should not be expanded to all cases, which is what the Supreme Court’s
rule purports to do under cover of a risk assessment that cannot be validated for the purpose for
which it is used because setting the type of bail and conditions of release is inherently discretionary.

To say that a formula that looks at a handful of demographic and other factors can schedule
bail by computer any better than experienced New Mexico judges is not proven by anything but
pure conjecture. It also says that it is okay for a computer and technician to ignore all other
statutory factors that are required to be considered, and simply set bail and conditions of release
based on a risk score and arbitrary assumption that the non-financial conditions scheduled by the
Supreme Court have some basis in science that has been validated to set bail and conditions of
release in a fashion that may obviate or reduce the risk presented.

Judges should set bail in New Mexico, period. Those judges should be trial judges, not a
committee of the Justices of the Supreme Court. No party should be delegated the authority to set
bail, and the Supreme Court should not delegate such authority and then simultaneously set the
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schedule. It is questionable whether the Supreme Court has such authority in the first place. To do
so will run afoul of the statute and constitutional rights of a defendant to have a judge set bail based
on the factors enacted by the legislature.

II. The Authority for Temporary Releases Using So-Called Jail House Bond Schedules
Should Not Be Repealed; Neither the Brown Decision Nor the Erroneous Interpretation
of Federal Law Requires Any Such Result; Such a Substantive Policy Decision Will
Substantially Increase the Average Daily Population of Un-convicted Persons in New
Mexico Jails Unless Resources Can be Provided to Local Courts so that Bail Can be Set
Twenty-Four Hours a Day in All Jurisdictions

The American Bail Coalition believes that national best practices call for the setting of bail
by judges in all cases whatsoever with good information twenty-four hours a day and seven days a
week. When bail can be set expeditiously by judges, this reduces the chance of unnecessary pretrial
incarceration for all. This is far from a national reality—judicial budgets are limited and interim
solutions, like bail schedules which were specifically created to address this problem in the critical
hours after arrest, should be used unless and until such a reality arrives. The Court clearly
recognizes this reality by attempting to delegate the authority to set bail and conditions of release to
a third party using a risk assessment and new non-financial bond schedule set not by trial judges but
by the Supreme Court.

The Supreme Court’s rules as drafted have a glaring defect that will dramatically increase
the amount of time citizens in New Mexico will spend in jail. The rules, in specifically eliminating
bond schedules based on the charge and financial conditions, will result in all persons for whom bail
now must be set to sit in jail for up to 48 hours. Some would have gotten out in a matter of hours.
This means no weekend and night releases for those arrested in jurisdictions where judges lack the
resources to set bail twenty-four hours a day.

The Supreme Court has two choices to remedy this—require bail to be set twenty-four hours
a day and fund the same or permit the limited use of bond schedules to remedy this situation.

The Supreme Court’s recitation of federal law to the effect that bond schedules are
unconstitutional is based on a national talking point by those seeking to eliminate all financial
conditions of release and not based on a review of those cases or an understanding of the law in this
area. In the Clanton, Alabama case, which was raised by Justice Daniels in his conversation on bail
to the legislature as an example of a federal judge “enjoining” the use of a bond schedule, instead
the Plaintiffs specifically admitted that bail schedules are constitutional. This occurred after the
City Attorney cited in his brief well-settled law for the obvious proposition that, “Bond schedules,
with a single exception from forty-five years ago, have never been held unconstitutional.” No court
has ruled on the novel equal protection theory advanced by the Equal Justice Foundation that the
Court has apparently adopted by judicial fiat as federal law in New Mexico by the New Mexico

3



Supreme Court. If bond schedules are prohibited by the federal law, then the Court should cite with
particularity any law from the United States Court of Appeals for the Tenth Circuit or otherwise that

has so held and upon which it now suggests it must re-write New Mexico bail law premised
thereon. This is simply an erroneous interpretation of federal constitutional law by the New Mexico
Supreme Court.

The Supreme Court, in interpreting its own decision in Brown, has gone way beyond the
amazingly obvious and limited result that should have occurred in Brown had the Supreme Court
then and in the aftermath of the case simply decided the case on the facts before it and not engaged
in speculation as to the ultimate constitutionality of an issue not before it. Frankly, no judge in the
United States of America would have ruled in favor of the State under the facts in Brown, the idea

that a bail set by a judge using a bond schedule could forever detain someone and could, by
operation of law, simply overcome uncontroverted evidence presented by a defendant that he was
neither a flight risk or danger to the community.

The Brown case did not decide the limited legal question of whether a bail schedule can be
used in the 48 hours before a person sees a judge. Those who escape jail and can secure a financial
bond (or have a third party do so on their behalf) would say that such should be allowed so that they
do not have to wait 48 hours under the Courts’ new rule to see a judge who will then impose a
financial condition that they can afford. In fact, the Court has no problem now saying that everyone
must see a judge within 48 hours and that no one, except the quite limited exception of early
release, will have any chance of getting out of jail within 48 hours in places where bail is not set on
nights and weekends. Certainly detaining someone for 48 hours with no chance of getting out must
be less constitutional than detaining someone for 48 hours with a chance of getting out. This is why
federal courts have universally held that such schedules can be used on such a temporary basis.

The Court’s proposed rules now adopt the very best practices that allow bond schedules
under federal law to be constitutional—that there be sufficient and adequate due process, i.e., there
is an expedited and meaningful review of bail settings. A forty-eight hour review is the precise
standard that formed the basis for the settlement agreement in the Clanton case wherein the
Plaintiffs admitted using bond schedules with a 48 hour review period was “constitutional.”

Practically, the elimination of bond schedules and the move toward assessment and
supervision in combination drives greater pretrial detention for all. That is not a good outcome.
Absent some fix, that is what will occur in every jurisdiction in New Mexico. Lack of a bond
schedule will detain more people longer, particularly where bail cannot be set 24 hours a day.
Assessments will also take time. In Jefferson County, Colorado, the move to no bail schedule with
assessments and greater pretrial supervision drove up the un-convicted population who spent more
than one day in jail by 140%. This, as the Supreme Court has conceded, has a devastating impact
on people who should have been released in a matter of hours rather than a matter of days. Not



allowing the stop-gap of bond schedules will cause this, as will other administrative delays
occasioned by the shift.

The American Bail Coalition supports the setting of bail twenty-four hours a day in all cases
in the State of New Mexico. If resources cannot be achieved to do so, then financial bond schedules
should be allowed at the discretion of local judicial officers, in addition to the early release
procedures, to facilitate releases in less than 48 hours of arrest. To do otherwise is to harm all of
those who could meet a financial condition and for whom a financial condition will ultimately be
imposed. If such temporary schedules get it wrong for some, the damage done to a small
percentage of people can be corrected rather than instead making all sit in jail for 48 hours.

I1I. The Supreme Court Should Not Create Specific Authority for the Supreme Court to
Approve Risk Assessments and No Risk Assessments Have Been Validated in New
Mexico; Risk Assessments Are However Already Generally Authorized in Current Law

The Supreme Court will unnecessarily sit as pre-judge and jury on the question of the
validity of a risk assessment used to detain a person. The Supreme Court should not put itself in
such a position. There are likely to be appeals that the Supreme Court must decide if the Supreme
Court’s vision of a bail system comes true and someone is held in jail pending trial with no
possibility of release based on the integrity of a risk assessment as applied to a particular person.

In addition, the Supreme Court’s ministerial approval of a risk assessment does not
automatically translate the same into scientific validity as a matter of evidence and would usurp the
role of a trial judge. To pre-endorse an instrument as scientifically valid is wholly inappropriate as
a matter of legal policy, and should be left to local jurisdictions to employ if they so choose.

Trial judges are the gate-keepers of scientific evidence—just because this is a bail issue does
not mean that the long-standing principles that guide the use of scientific evidence should simply be
discarded. Surely, the Supreme Court would not approve a scientific instrument to be used in any
other case at the trial level that could be used to achieve a particular result.

Instead, the validity of a risk assessment, and whether a judge chooses to consider the results
of a risk assessment in a particular case, should be left to the discretion of the trial judges in the
State of New Mexico. A litigant should not be entitled, as a matter of right, to have a judge
consider the risk assessment as a specific factor. A risk assessment is instead a way for a judge to
consider the impact of the existing factors. Finally, as mentioned, if a litigant wants to challenge
the validity of a risk assessment, such litigant should not be in a situation where the tribunal who
has the final say on an appeal from a trial judges’ order has already decided the validity of the
precise instrument previously in a forum that is now beyond review.

IV.  The Rules Should Specifically Prohibit the Automatic Setting of Bond Type or
Conditions of Bond by Schedule Based on a Risk Assessment Score, and Should



Prohibit Recommendations for Specific Types of Bonds or Conditions of Release by
Agencies That Assess Risk

Risk assessments, if validated and utilized properly, are not validated for any other purpose
but to assess pretrial risk and cannot be used to in any way to scientifically set bail or conditions of
release. In other words, a risky person does not automatically call for a routine set of escalating
conditions based on an increasing computer score and arbitrary distinctions of low, medium or high
risk. A risk assessment is an identifier of a probability of risk—it does not assist a judge in
knowing scientifically what conditions imposed, financial, non-financial, supervisory, monitoring,
SCRAM, GPS, etc. will in fact mitigate any such risk. At the back end of cases, we look at things
like criminogenic needs and other factors to design individualization that will mitigate the risk
presented in light of the goals of sentencing. In other words, we address what makes someone high-
risk and address such needs. Such considerations are not part of risk assessments and risk
assessments were not designed for that purpose. The American Bail Coalition would challenge the
Supreme Court to identify a single risk assessment that is validated to set the type of bond and
conditions of release—there are none.

Thus, for the same reasons the Court chooses to prohibit charge-based financial bond
schedules, it should prohibit any automatic assignment by schedule of any type of bond or particular
conditions of release including levels and types of supervision or any other conditions of release,
including by an persons “designated” to set bond.

In addition, local or state agencies that assess risk and provide the results of the risk
assessments to judges should be prohibited in opining on the ultimate question of what specific type
of bond and conditions of release should be imposed since there is no scientific or other basis to
make such suggestions. Bail conditions are different than probation or parole because they are
short-term considerations limited to the general short-term dangerousness of the defendant and the
defendant’s appearance in Court, and such conditions are not designed to address the other purposes
of sentencing such as rehabilitation or restitution. The current risk assessments nationally are not
validated for any such purpose, and thus the assessment of risk should be limited to just that—the
probabilities that a person will commit another crime and/or not show up for court based on the
application of the instrument to the facts of the case. Absent some other qualifications or validated
process that guides these decisions, such recommendations should not be made. Further, such
programs have an incentive to recommend supervision paid for by the defendant to the agency that
recommends supervision.

V. Requiring All Courts to Consider the “Results of a Risk Assessment” Is Too Restrictive
on Judicial Discretion and is Already Covered by the Existing Rules

The current rule already permits Courts to consider the results of a risk assessment. The last
two factors in the current rule include considerations of danger to the community and facts
indicating likelihood that someone will appear. That is what a risk assessment provides. There is
further no need to require Courts to consider only risk assessments approved by the Supreme Court.
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If a risk assessment is used in a jurisdiction or by a litigant and if a court wants to entertain it, such
should be the rule. Trial courts should be the gate-keeper as to what scientific evidence or other
evidence a court will consider in setting bail.

To require mandatory consideration of a risk assessment sets up an appeal for a defendant
who can argue that the assessment came up with a risk significantly different than the Court
ultimately concluded. It could easily be used to as grounds for suggesting a finding of an abuse of
discretion. The current, existing rule strikes the right balance because it allows courts to consider
the results of any scientific interpretation of such facts by risk assessment instruments or other
scientific basis, to be considered by judge on a discretionary basis.

At a minimum, if this language is added, it should say that a Court “may consider” the
results of a risk assessment, but that no judge is required to do so.

VI.  The Court Should Follow the Lead of the Colorado General Assembly and Give
Defendants a Choice When Deciding How to Meet a Financial Condition

The Colorado General Assembly enacted Senate Bill 14-212, in which it conferred upon
defendants the ability to select among all options the best way for the defendant to meet a financial
condition. This was premised on the idea that choice would facilitate release, and that restricting
choice could theoretically restrict an option. Although 10% to the Court was ruled contrary to
Colorado State Statute in 1978, the argument for choice in New Mexico would be that defendant
choice should apply in all cases including the option of selecting 10% to the Court. In other words,
the Judge would select a monetary amount of bail when they decide a financial condition is
necessary, and the defendant could then select any method to meet that amount including using 10%
to the Court or any of the methods to post the full amount including cash, property or surety.

VII.  Agencies that Charge Defendants Fees for Supervision Should be Required to Post a
Schedule of Such Fees and Provide to Judges in All Cases Where Supervision is
Imposed the Estimated Charges of Such “Non-Financial” Conditions so that Judges Can
Properly Consider Such Charges in Light of the Potential Benefit of Financial or Other
Conditions

Non-financial conditions and supervision is not free to defendants or to county or municipal
governments. If agencies are to charge defendants or if a county is paying for supervision, such
programs should be required to provide to the Courts a schedule of such fees and estimates of fees
in each case where the Court may order conditions that result in fees being incurred. This will assist
judges in weighing financial versus non-financial conditions, particularly in cases where a low, one-
time financial condition may achieve the same obviation of risk as supervision at a more costly
price to the defendant. This will further the goal of judges imposing the least restrictive conditions,
financial and otherwise, that will facilitate the purposes of the giving of bail. This was also aid
judges in understanding and assessing the impact of imposing these conditions on County resources
when a County is picking up the tab.



VIII. Agencies that Assess and/or Supervise Defendants Should be Required to Report
Annually Their Data Capturing the Success Rates of Such Persons Who Were Assessed
or Supervised

The State of Colorado requires such agencies to provide annual information on their rates of
success to the legislature annually, including failures to appear, new crime rates while on
supervision, etc. The data reporting and collection was standardized several years ago. Because
there is no regulatory oversight of such agencies like all other agencies that deal with criminal
offenders including bail agents, such basic data collection and reporting is critical for decision-
makers to understand the odds that supervision will have in terms of mitigating risk and achieving
success. If the goal is truly to move to a more “evidence-based” system, then judges should be
aware of how successful supervision practices are in light of other potential conditions. This will
also help policy-makers understand the successes or failures of such programs.

IX.  The Supreme Court Should Not Alter the Rule as to Preventative Detention Until the
People Vote to Change the Constitution

There is no reason to in any way change the rule as to the issue of preventative detention
until the legislature refers the same to the voters who then approve it.

X. The Court Should Not Engage in Creating or Furthering the Fiction of an Unsecured
Bond; Unsecured Bonds Are Not Collected and Have No Better Incentive than A Simple
Promise to Appear

Unsecured bonds make the State a creditor to all defendants with no security and will
require aggressive collections efforts to translate into revenue. This rarely occurs in any jurisdiction
in the nation, largely because it will saddle the poor with further collection costs occasioned by the
forfeiture. In addition, the persons upon whom the State must collect will likely be quite
uncollectable, and these funds will be left on the books until such time as they are declared
uncollectable.

In addition, no science or research suggests any impact that an unsecured bond has on
appearance or public safety. Since there is no outlay of financial resources in an unsecured
transaction and no security, there is no involvement of a third party co-signor, there is no
involvement of a bail agent, there is very little if any economic incentive created by a promise to
pay versus a simple promise to appear.

Simply put, there is no reason to create or further the fiction of an unsecured financial bond
in the rules. A secured bond or a recognizance bond should be the two options. All mention of
unsecured bonds should be eliminated.

XI.  The Supreme Court Should Reject the Dated ABA Standard and Existing Rules to the
Effect that Financial Conditions are Always More Restrictive than Non-Financial
Conditions



Financial and all other conditions of release should be placed on a level playing field—
judges should be free to choose from the menu of options any and all options they believe
appropriate. Judges should decide in their discretion without aid from the Supreme Court or rules
or statutes that decide what is or what is not the least restrictive form of release in any particular
case. To say that a financial condition is always more restrictive ignores modern technological
reality.

The ABA Standard when it was created was created in a time where there was no electronic
monitoring. There were no GPS devices or SCRAM units. There were not even cellular phones
being used ubiquitously if at all. Rotary phones were still the order of the day. To continue to
suggest that financial conditions are always the most restrictive is a conclusion based on reference
to non-financial conditions, which when it was created in the 1970s did not include the possibility
of technological and computer-based tracking of defendants and monitoring of their blood using
technology at the expense of the defendant. The standards were re-approved in 2007, but the
technological expansion in electronic monitoring has grown leaps and bounds over the past decade.

Judges have always been charged with imposing the least restrictive conditions of release in
order to achieve the purposes of bail. To assume that a recognizance release with any set of
conditions of monitoring by the very entity that seeks to arrest and prosecute a defendant is less
restrictive than a financial condition should not be made at the level of a rule. It may be that the
financial condition of paying for technological monitoring and supervision is more financially
restrictive and more restrictive in terms of a defendant’s liberty and other constitutional rights such
as privacy.

A judge in each case should be tasked with comparing the restrictiveness of such conditions
and should not be bound by the false assumption that any financial condition is more restrictive than
any so-called “non-financial” condition, which could include house arrest, monitoring of blood,
drug screening, SCRAM units, GPS monitoring, etc. at the financial expense of the defendant. The
proposed rules include the continuing sanction of this erroneous and outdated standard.

XII.  No Statistical Study of the New Mexico Jails or Bail System Was Completed to Inform
the Changes to the Rules

Many assertions have been made based on national talking points that were not investigated
by the Ad Hoc Committee. For example, no research was done indicating the number or percentage
of the “rich” defendants on high risk cases that were getting out and committing additional crimes
was done. This is the reason for preventative detention, as Justice Daniels put it, the gangsters can
“hook and crook” their way out of jail on high bonds only to then commit more crimes. This
simply is not happening—the target population the Supreme Court says should be detained is
already being detained. On the low end, no research was done to determine how many persons on
the low end of bonds are truly there due to the inability to afford bail. Other factors, like
immigration holds, multiple pending cases, etc. were never investigated. Policy decisions that are



being made by the Supreme Court are only informed by national talking points that are not backed
up by any statistics within the State of New Mexico.

XIII. Documents Attached for Review

As part of this submission, the American Bail Coalition requests review of the following
documents to better inform this process:

--Judge McLaughlin’s letter regarding Judge Lippman’s bail reform in New York

--Various scholarly articles demonstrating the evidence-based success of financial
conditions and why judges should always consider them in the mix when setting bail

--Briefing document on Jefferson County, Colorado reforms
--ABC Statement before New Mexico legislative committee on bail reform
--J. Clayton and T. Gloss article on bail reform in Colorado

--Pleadings from the Clanton, Alabama case
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THAT A CRIMINAL CHARGE OF ANY KIND
HAS BEEN FILED.

16-4-103. Setting and selection type of bond -
criteria. (1) AT THE FIRST APPEARANCE OF A
PERSON IN CUSTODY BEFORE A COURT OF
RECORD, THE COURT SHALL DETERMINE
THE TYPE OF BOND AND CONDITIONS OF
RELEASE UNLESS THE PERSON IS SUBJECT
TO THE PROVISIONS OF SECTION 16-4-101.

(2) IF AN INDICTMENT, INFORMATION, OR
COMPLAINT HAS BEEN FILED AND THE
TYPE OF BOND AND CONDITIONS OF
RELEASE HAVE BEEN FIXED UPON RETURN
OF THE INDICTMENT OR FILING OF THE
INFORMATION OR COMPLAINT, THE COURT
SHALL REVIEW THE PROPRIETY OF THE
TYPE OF BOND AND CONDITIONS OF
RELEASE UPON FIRST APPEARANCE OF A

PERSON IN CUSTODY.

(3)a) THETYPE OF BOND AND CONDITIONS
OF RELEASE SHALL BE SUFFICIENT TO
REASONABLY ENSURE THE APPEARANCE OF
THE PERSON AS REQUIRED AND TO
PROTECT THE SAFETY OF ANY PERSON OR
THE COMMUNITY, TAKING INTO
GONSIDERATION THE INDIVIDUAL)
CHARACTERISTICS OF EACH PERSON IN

16-4-103. Fixing-of-bail-and-conditionsof
bail-bend: (1) (&) At the first appearance of
a person in custody before a judge-ofea
court of record, the-ameountof bail-and-type
efbond-shall be-fixed-by-thejudge; unless

the person is subject to the provisions of
section 16-4-101 (5);-e¢ an indictment,
information, or complaint has theretefore
been filed and the ameount-ofbailand type
of bond has been fixed upon the return of
the indictment, or filing of the information

or complaint, #-which-event-the-propriety

et-the-bond-shall-be-subject-to-reappraisal:
The amount-ofbailand type of bond shall

be suffiment to ﬂﬁsﬂfe-eempl-l-&ﬂee-wrt-h-the

m | 4




(4) WHEN THE TYPE OF BOND AND
CONDITIONS OF RELEASE ARE
DETERMINED BY THE COURT, THE COURT
SHALL: [(Moved in part from 16-4-105)]

RELEASE.




part from 16-4-105)]

(2) THE EMPLOYMENT STATUS AND
HISTORY OF THE PERSON IN CUSTODY;

(b) THE NATURE AND EXTENT OF FAMILY
RELATIONSHIPS OF THE PERSON IN
CUSTODY;

(c) PAST AND PRESENT RESIDENCES OF THE
PERSON IN CUSTODY;

(d) THE CHARACTER AND REPUTATION OF
THE PERSON IN CUSTODY;

(¢) IDENTITY OF PERSONS WHO AGREE TO
ASSIST THE PERSON IN CUSTODY IN
ATTENDING COURT AT THE PROPER TIME;

(g) THE PRIOR CRIMINAL RECORD, IF ANY,
OF THE PERSON IN CUSTODY AND ANY
PRIOR FAILURES TO APPEAR FOR COURT;

(h) ANY FACTS INDICATING THE
POSSIBILITY OF VIOLATIONS OF THE LAW IF
THE PERSON IN CUSTODY IS RELEASED
WITHOUT CERTAIN CONDITIONS OF
RELEASE;

(i) ANY FACTS INDICATING THAT THE
DEFENDANT IS LIKELY TO INTIMIDATE OR
HARASS POSSIBLE WITNESSES; AND

() ANY OTHER FACTS TENDING TO
INDICATE THAT THE PERSON IN CUSTODY




HAS STRONG TIES TO THE COMMUNITY
AND IS NOT LIKELY TO FLEE THE
JURISDICTION.

(6) WHEN A PERSON IS CHARGED WITH AN
OFFENSE PUNISHABLE BY FINE ONLY, ANY
MONETARY CONDITION OF RELEASE SHALL
NOT EXCEED THE AMOUNT OF THE
MAXIMUM FINE PENALTY.













EGMMEUNITY FOR A BOND SECURED BY

REAL ESTATE, THE BOND SHALL NOT BE
ACCEPTED BY THE CLERK OF THE COURT
UNLESS THE RECORD OWNER OF SUCH
PROPERTY PRESENTS TO THE CLERK OF
THE COURT THE ORIGINAL DEED OF TRUST
AS SET FORTH IN SUBPARAGRAPH (IV) OF
THIS PARAGRAPH (d) AND THE APPLICABLE
RECORDING FEE. UPON RECEIPT OF THE
DEED OF TRUST AND FEE, THE CLERK OF
THE COURT SHALL RECORD THE DEED OF
TRUST WITH THE CLERK AND RECORDER
FOR THE COUNTY IN WHICH THE PROPERTY
IS LOCATED. [(Moved form later in provision)]
FOR A BOND SECURED BY REAL ESTATE,
THE AMOUNT OF THE OWNER'S
UNENCUMBERED EQUITY SHALL BE
DETERMINED BY DEDUCTING THE AMOUNT
OF ALL ENCUMBRANCES LISTED IN THE
OWNER AND ENCUMBRANCES CERTIFICATE
FROM THE ACTUAL VALUE OF SUCH REAL
ESTATE AS SHOWN ON THE CURRENT
NOTICE OF VALUATION. THE OWNER OF
THE REAL ESTATE SHALL FILE WITH THE
BOND THE FOLLOWING, WHICH SHALL
CONSTITUTE A MATERIAL PART OF THE
BOND:

(I) THE CURRENT NOTICE OF VALUATION
FOR SUCH REAL ESTATE PREPARED BY THE
COUNTY ASSESSOR PURSUANT TO SECTION
39-5-121, C.R.S.; AND

depesited- (3) (a) (I) If the bond is to be
secured by real estate, the-bail-bending

12




(II) EVIDENCE OF TITLE ISSUED BY A TITLE
INSURANCE COMPANY OR AGENT
LICENSED PURSUANT TO ARTICLE 11 OF
TITLE 10, C.R.S., WITHIN THIRTY-FIVE DAYS
AFTER THE DATE UPON WHICH THE BOND
IS FILED; AND

(II) A SWORN STATEMENT BY THE OWNER
OF THE REAL ESTATE THAT THE REAL
ESTATE IS SECURITY FOR THE COMPLIANCE
BY THE ACCUSED WITH THE PRIMARY
CONDITION OF THE BOND; AND

(IV) A DEED OF TRUST TO THE PUBLIC
TRUSTEE OF THE COUNTY IN WHICH THE
REAL ESTATE IS LOCATED THAT IS
EXECUTED AND ACKNOWLEDGED BY ALL
RECORD OWNERS OF THE REAL ESTATE.
THE DEED OF TRUST SHALL NAME THE
CLERK OF THE COURT APPROVING THE
BOND AS BENEFICIARY. THE DEED OF
TRUST SHALL SECURE AN AMOUNT EQUAL
TO ONE AND ONE-HALF TIMES THE
AMOUNT OF THE BOND.

(a) THE PERSON IS PRESENTLY FREE ON
ANOTHER BOND OF ANY KIND IN ANOTHER
CRIMINAL ACTION INVOLVING A FELONY
OR A CLASS | MISDEMEANOR;




(b) THE PERSON HAS A RECORD OF
CONVICTION OF A CLASS | MISDEMEANOR
WITHIN TWO YEARS OR A FELONY WITHIN

FIVE YEARS, PRIOR TO THE BAIL HEARING;

(3) A PERSON MAY NOT BE RELEASED ON
AN UNSECURED PERSONAL RECOGNIZANCE
BOND IF, AT THE TIME OF SUCH
APPLICATION, THE PERSON IS PRESENTLY
ON RELEASE UNDER A SURETY BOND FOR
FELONY OR CLASS 1 MISDEMEANOR
CHARGES UNLESS THE SURETY THEREON IS
NOTIFIED AND AFFORDED AN
OPPORTUNITY TO SURRENDER THE PERSON
INTO CUSTODY ON SUCH TERMS AS THE
COURT DEEMS JUST UNDER THE
PROVISIONS OF SECTION 16-4-108.

paragraph-(a): (b) If the bond is secured by

real estate, the amount of the owner’s
unencumbered equity shall be determined
by deducting the amount of all
encumbrances listed in the owner and
encumbrances certificate from the actual
value of such real estate as shown on the
current notice of valuation. The owner of
the real estate shall file with the bond the
following, which shall constitute a material
part of the bond:

(I) The current notice of valuation for such
real estate prepared by the county assessor
pursuant to section 39-5-121, C.R.S.; and

(II) Evidence of title issued by a title
insurance company or agent licensed
pursuant to article 11 of title 10, C.R.S.,
within thirty-five days after the date upon
which the bond is filed; and

(IIT) A sworn statement by the owner of the
real estate that the real estate is security for
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16-4-105.
[(Modified and moved from 103)] ()NEORIEACH
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COURT .SHALI_.. REQUIRE AS A CONDITION
OF A BOND THAT THE PERSON EXECUTE A

16-4-105. Selection-byjudge-of the-amount
1 v C bailand 4l
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WAIVER OF EXTRADITION STATING THE
PERSON CONSENTS TO EXTRADITION TO
THIS STATE AND WAIVES ALL FORMAL
PROCEDURES INCIDENTAL TO
EXTRADITION PROCEEDINGS IN THE EVENT
THAT HE OR SHE IS ARRESTED IN ANOTHER
STATE WHILE AT LIBERTY ON SUCH BAIL
BOND AND ACKNOWLEDGING THAT HE OR
SHE SHALL NOT BE ADMITTED TO BAIL IN
ANY OTHER STATE PENCING EXTRADITION
TO THIS STATE.

(3) ADDITIONAL CONDITIONS OF EVERY
BOND IS THAT THE RELEASED PERSON
SHALL NOT COMMIT ANY FELONY WHILE
FREE ON SUCH A BAIL BOND, AND THE
COURT IN WHICH THE ACTION IS PENDING
HAS THE POWER TO REVOKE THE RELEASE
OF THE PERSON, TO CHANGE ANY BOND
CONDITION, [N ’

SHOWNITHATAICOMPETENT COURT HAS
FOUND PROBABLE CAUSE TO BELIEVE
THAT THE DEFENDANT HAS COMMITTED A
FELONY WHILE RELEASED, PENDING THE
RESOLUTION OF A PRIOR FELONY CHARGE.

(4) AN ADDITIONAL CONDITION OF EVERY
BOND IN CASES OF DOMESTIC VIOLENCE AS
DEFINED IN SECTION 18-6-800.3 (1), C.R.S., IS
THAT THE RELEASED PERSON
ACKNOWLEDGE THE PROTECTION ORDER
AS PROVIDED IN SECTION 18-1-1001 (5),
C.R.S. [(Modified version from 103)]

(5) AN ADDITIONAL CONDITION OF EVERY
BOND IN A CASE OF AN OFFENSE UNDER
SECTION 42-2-138 (1) (d) (I), C.R.S., OF
DRIVING WHILE SUCH PERSON'S DRIVER'S
LICENSE OR PRIVILEGE TO DRIVE, EITHER
AS A RESIDENT OR NONRESIDENT, IS

17




RESTRAINED SOLELY OR PARTIALLY
BECAUSE OF A CONVICTION OF A DRIVING
OFFENSE PURSUANT TO SECTION 42-4-1301
(1) OR (2) (a), C.R.S., IS THAT SUCH PERSON
NOT DRIVE ANY MOTOR VEHICLE DURING
THE PERIOD OF SUCH DRIVING RESTRAINT.
[(Modified version from 103)]

(6) (a) IF A PERSON IS ARRESTED FOR
DRIVING UNDER THE INFLUENCE OR
DRIVING WHILE ABILITY IMPAIRED,
PURSUANT TO SECTION 42-4-1301, C.R.S.,
AND THE PERSON HAS ONE OR MORE
PREVIOUS CONVICTIONS FOR AN OFFENSE
IN SECTION 42-4-1301, C.R.S., OR ONE OR
MORE CONVICTIONS IN ANY OTHER
JURISDICTION THAT WOULD CONSTITUTE A
VIOLATION OF SECTION 42-4-1301, C.R.S., AS
A CONDITION OF ANY BOND, THE COURT
SHALL ORDER THAT THE PERSON ABSTAIN
FROM THE USE OF ALCOHOL OR ILLEGAL
DRUGS, AND SUCH ABSTINENCE SHALL BE
MONITORED. [(Modified version from 105)]

(b) A PERSON SEEKING RELIEF FROM ANY
OF THE CONDITIONS IMPOSED PURSUANT
TO PARAGRAPH (a) OF THIS SUBSECTION (6)
SHALL FILE A MOTION WITH THE COURT,
AND THE COURT SHALL CONDUCT A
HEARING UPON THE MOTION. THE COURT
SHALL CONSIDER WHETHER THE
CONDITION FROM WHICH THE PERSON IS
SEEKING RELIEF IS IN THE INTEREST OF
JUSTICE AND WHETHER PUBLIC SAFETY
WOULD BE ENDANGERED IF THE
CONDITION WERE NOT ENFORCED. WHEN
DETERMINING WHETHER TO GRANT RELIEF
PURSUANT TO THIS PARAGRAPH (b), THE
COURT SHALL CONSIDER WHETHER THE
PERSON HAS VOLUNTARILY ENROLLED

S indi that ]
chipse-the-precedinetieeyems:
pesseap-shab-beselossedbanpeisonad
recogiizance-until-and-unless-thejudge
orderine-thereloase-has-betorehim-re huble

o HO-coneerite-the-aceused:
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AND IS PARTICIPATING IN AN APPROPRIATE
SUBSTANCE ABUSE TREATMENT PROGRAM.

IO WHILE UNDER THE SUPERVISION OF A
QUALIFIED ORGANIZATION OR PRETRIAL
SERVICES PROGRAM, THE CONDITIONS OF
RELEASE IMPOSED BY THE COURT MAY
INCLUDE, BUT ARE NOT LIMITED TO:

(a) PERIODIC TELEPHONE CONTACT WITH
THE PROGRAM;

(b) PERIODIC OFFICE VISITS BY THE
PERSON TO THE PRETRIAL SERVICES
PROGRAM OR CRGANIZATION;

(¢) PERICDIZ VISITS T2 THE PERSON'S
HOME BY THE PROGRAM OR
ORGANIZATION;

(d) MENTAL HEALTH OR SUBSTANCE
ABUSE TREATMENT FOR THE PERSON,
INCLUDING RESIDENTIAL TREATMENT IF

prepured-civeridtad-by-a-person-desicnated
by—the-cotrt—orstbstantiated-by-sworn
testineny—t-athearie-betore-thejrdue,
from-which-an-telheentdecision-based-on
Hre-eriteriset-torth-ia-this-sectoncan-be
made—Suehtormation-shall-besubmitted
eithereratorivartbin e-withow
bireec e o (prNe-persenshall-be

| | | . i ot
N eatiin, 4 A
presently-onrelease-undersurety-bond for
felony or classtmisdemennorcharses

bond-(-H-tpretrtsenHeesprosramts
deserthed in subsectionS o seetion
existst-thejudictal-distriet-in-which-the
detendant-is-being-held-the-judpe-tinine

Hre-ametia b baibrd-thetepe ot bapde
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THE DEFENDANT CONSENTS TO THE
TREATMENT;

(¢) PERIODIC ALCOHOL OR DRUG TESTING
OF THE PERSON;

(H DOMESTIC VIOLENCE COUNSELING FOR
THE DEFENDANT IF THE DEFENDANT
CONSENTS TO THE COUNSELING:

(g) ELECTRONIC OR GLOBAL POSITION
MONITORING OF THE PERSON;

(h) PRETRIAL WORK RELEASE FOR THE
PERSON; AND

be-tusrsdiedethe-dedo ekt bz

theservieesprovided-by-such-program-—in

S RbeE ek e e ee el
detendant:
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16-4-106. Pretrial services programs. [(BarUalY
HGVedNFEomu05)] (1) THE CHIEF JUDGE OF
ANY JUDICIAL DISTRICT MAY ORDER A
PERSON WHO IS ELIGIBLE FOR BOND OR
OTHER PRETRIAL RELEASE TO BE
EVALUATED BY A PRaETRIAL SERVICES
PROGRAM ESTABLISHED PURSUANT TO
THIS SECTION, WHICH PROGRAM MAY
ADVISE THE COURT IF THE PERSON IS BOND
ELIGIBLE, MAY PROVIDE INFORMATION
THAT ENABLES THE COURT TO MAKE AN
APPROPRIATE DECISION ON BOND AND
CONDITIONS OF RELEASE, AND MAY
RECOMMEND CONDITIONS OF RELEASE
CONSISTENT WITH THIS SECTION. THE
CHIEF JUDGE MAY MAKE SUCH ORDER IN
ANY OR ALL OF THE COUNTIES OF THE
CHIEF JUDGE'S JUDICIAL DISTRICT.

16-4-106, Whesersal-bond-continved:
Onece-a-bond has-been-executed-and-the
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{(Moved and

modified from 105)] THE JUDICIAL
DEPARTMENT SHALL PRESENT AN ANNUAL
COMBINED REPORT TO THE HOUSE AND
SENATE JUDICIARY COMMITTEES OF THE
HOUSE OF REPRESENTATIVES AND THE
SENATE, OR ANY SUCCESSOR COMMITTEES,
OF THE GENERAL ASSEMBLY. THE REPORT
TO THE JUDICIAL DEPARTMENT MUST
INCLUDE, BUT IS NOT LIMITED TO, THE
FOLLOWING INFORMATION:

() THE TOTAL NUMBER OF PRETRIAL
ASSESSMENTS PERFORMED BY THE
PROGRAM AND SUBMITTED TO THE COURT;

(b) THE TOTAL NUMPRER OF CLOSED CASES
PY THE PROGRAM IN WHICH THE PERSON
WAS RELEASED FROM CUSTODY AND
SUPERVISED BY THE PROGRAM;

(c) THE TOTAL NUMBER OF CLOSED CASES
IN WHICH THE PERSON WAS RELEASED
FROM CUSTODY, WAS SUPERVISED BY THE
PROGRAM, AND, WHILE UNDER
SUPERVISION, APPEARED FOR ALL
SCHEDULED COURT APPEARANCES ON THE
CASE;

(d) THE TOTAL NUMBER OF CLOSED CASES
1 WHICH THE PEPSON WAS RELEASED
FROM CUSTODY, WAS SUPERVISED BY THE
PROGRAM, AND WAS NOT CHARGED WITH
ANEW CRIMINAL OFFENSE THAT WAS
ALLEGED TO HAVE OCCURRED WHILE
UNDER SUPZRVISION AND THAT CARRIED
THE PCESIZILITY CIF A EENTENCE TO JAIL
OR IMPRISONMENT; (e) THE TOTAL
NUMBER OF CLOSED CASES IN WHICH THE
PERSON WAS RELEASED FROM CUSTODY
AND WAS SUPERVISED BY THE PROGRAM,

28




AND THE PERSON'S BOND WAS NOT
REVOKED BY THE COURT DUE TO A
VIOLATION OF ANY OTHER TERMS AND
CONDITIONS OF SUPERVISION; AND

(f) ANY ADDITIONAL INFORMATION THE
JUDICIAL DEPARTMENT MAY REQUEST.

(7) FOR THE REPORTS REQUIRED IN
SUBSECTION (6) OF THIS SECTION, THE
PRETRIAL SERVICES PROGRAM SHALL
INCLUDE INFORMATION DETAILING THE
NUMBER OF PERSONS RELEASED ON A
COMMERCIAL SURETY BOND IN ADDITION
TO PRETRIAL SUPERVISION, THE NUMBER
OF PERSONS RELEASED ON A CASH,
PRIVATE SURETY, OR PROPERTY BOND IN
ADDITION TO PRETRIAL SUPERVISION, AND
THE NUMBER OF PERSONS RELEASED ON
ANY FORM OF A PERSONAL RECOGNIZANCE
BOND IN ADDITION TO PRETRIAL
SUPERVISION.

16-4-107. Hearing afier setting of monetary







16-4-108. When original bond continued.

HAS BEEN EXECUTED AND THE PERSON
RELEASED FROM CUSTODY THEREON,
WHETHER A CHARGE IS THEN PENDING OR
IS THEREAFTER FILED OR TRANSFERRED TO
A COURT OF COMPETENT JURISDICTION,
THE ORIGINAL BOND SHALL CONTINUE IN
EFFECT UNTIL FINAL DISPOSITION OF THE
CASE IN THE TRIAL COURT. IF A CHARGE
FILED IN THE COUNTY COURT IS DISMISSED
AND THE DISTRICT ATTORNEY STATES ON
THE RECORD THAT THE CHARGE WILL BE
REFILED IN THE DISTRICT COURT OR THAT
THE DISMISSAL BY THE COUNTY COURT
WILL BE APPEALED TO THE DISTRICT
COURT, THE COUNTY COURT BEFORE
ENTERING THE DISMISSAL SHALL FIX A
RETURN DATE, NOT LATER THAN SIXTY-
THREE DAYS THEREAFTER, UPON WHICH
THE DEFENDANT MUST APPEAP. IN THE
DISTRICT COURT AND CONTINUE THE
BOND. ANY POND CONTINUED PURSUANT
TO THIS SECTION IS SUBJECT TO THE
PROVISIONS OF SECTION 16-4-109.
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an order-for-deterred-prosecution or
: St -
appearance of the-defendant-shall be
{ S Ligbili TP

16-4-109. Reduction or increase of monetary 16-4-109. Dispesition-of security-deposits
conditions of bond - change in type of bond or upon-forfeiture-or termination-of bond (1)
conditions of bond - definitions. [(Modified and () 1£ a-defendant is-rel 4 i it
moved from 107)] (1) UPON APPLICATION BY ; &
THE DISTRICT ATTORNEY OR THE fireasl o ney smeuti- o upal Sapostt or
DEFENDANT, THE COURT BEFORE WHICH | &ity-stockserbonds-and-the-defendant-is
THE PROCEEDING IS PENDING MAY later-discharged from-all liability- underthe
INCREASE OR DECREASE THE FINANCIAL terms-ot-the-bendthe-elerkof the-court
CONDITIONS OF BOND, MAY REQUIRE shall-return-the-depesit-to-the-person-whe
ADDITIONAL SECURITY FOR A BOND, MAY 1o the-deposit—(h) @) Netwithstandi
DISPENSE WITH SECURITY THERETOFORE W ; :
PROVIDED, OR MAY ALTER ANY OTHER the-provisiens-of paragreph-(ej-of this
CONDITION OF THE BOND. subsection(h)-ifthe-depesitorof the-cash

(2) REASONABLE NOTICE OF AN
APPLICATION FOR MODIFICATION OF A
BOND BY THE DEFENDANT SHALL BE
GIVEN TO THE DISTRICT ATTORNEY.

(3) REASONABLE NOTICE OF APPLICATION
FOR MODIFICATION OF A BOND BY THE
DISTRICT ATTORNEY SHALL BE GIVEN TO
THE DEFENDANT, EXCEPT AS PROVIDED IN
SUBSECTION (4) OF THIS SECTION.

(4) (a) UPON VERIFIED APPLICATION BY THE
DISTRICT ATTORNEY OR A BONDING
COMMISSIONER STATING FACTS OR
CIRCUMSTANCES CONSTITUTING A
BREACH OR A THREATENED BREACE OF
ANY OF THE CONDITIONS OF THE BOND,

defendant-in-court-costsfees;fines;
) i : .

he-defondent—D Notwithstanding
L : b (a)-of th
HHIBEEE;H'E“ E]a, H:thﬂ EIEﬁESii'BP ofthe-eash
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THE COURT MAY ISSUE A WARRANT
COMMANDING ANY PEACE OFFICER TO
BRING THE DEFENDANT WITHOUT
UNNECESSARY DELAY BEFORE THE COURT
FOR A HEARING ON THE MATTERS SET
FORTH IN THE APPLICATION. UPON

=)
p2

BONDING COMMISSIONER FILES AN
APPLICATION FOR A HEARING PURSUANT
TO THIS SUBSECTION (4), THE BONDING
COMMISSIONER SHALL NOTIFY THE
DISTRICT ATTORNEY, FOR THE
JURISDICTION IN WHICH THE APPLICATION
IS MADE, OF THE APPLICATION WITHIN
TWENTY-FOUR HOURS FOLLOWING THE
FILING OF THE APPLICATION.

(b) AS USED IN THIS SUBSECTION (4),
"BONDING COMMISSIONER" MEANS A
PERSON EMPLOYED BY 4 PRETRIAL
SERVICES PROGRAM AS DESCRIBED IN
SECTION 16-4-106 (3), AND SO DESIGNATED
AS A BONDING COMMISSIONER BY THE
CHIEF OR PRESIDING JUDGE OF THE
JUDICIAL DISTRICT.

(5) THE DISTRICT ATTORNEY HAS THE
RIGHT TO APPEAR AT ALL HEARINGS
SEEKING MODIFICATION OF THE TERMS
AND CONDITIONS OF BOND AND MAY

w
i




ADVISE THE COURT ON ALL PERTINENT
MATTERS DURING THE HEARING.
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16-4-110. Exoneration from bond liability.
[(Modified and moved from 108)] (1) ANY
PERSON EXECUTING A BAIL BOND AS
PRINCIPAL OR AS SURETY SHALL BE
EXONERATED AS FOLLOWS:

(a) WHEN THE CONDITION OF THE BOND
HAS BEEN SATISFIED; OR

(b) WHEN THE AMOUNT OF THE
FORFEITURE HAS BEEN PAID; OR

(c) (1) WHEN THE SURETY APPEARS AND
PROVIDES SATISFACTORY EVIDENCE TO
THE COURT THAT THE DEFENDANT IS
UNABLE TO APPEAR BEFORE THE COURT
DUE TO SUCH DEFENDANT'S DEATH OR THE
DETENTION OR INCARCERATION OF SUCH
DEFENDANT IN A FOREIGN JURISDICTION IF
THE DEFENDANT IS INCARCERATED FOR A
PERIOD IN EXCESS OF NINETY-ONE DAYS
AND THE STATE OF COLORADO HAS
REFUSED TO EXTRADITE SUCH
DEFENDANT; EXCEPT THAT, IF THE STATE
EXTRADITES SUCH DEFENDANT, ALL COSTS
ASSOCIATED WITH SUCH EXTRADITION
SHALL BE BORNE BY THE SURETY UP TO
THE AMOUNT OF THE BOND.

(II) FOR THE PURPOSES OF THIS
PARAGRAPH (c), "COSTS ASSOCIATED WITH
EXTRADITION" SHALL BE CALCULATED AS
AND LIMITED TO THE ROUND-TRIP
MILEAGE BETWEEN THE COLORADO COURT
OF JURISDICTION AND THE LOCATION OF
THE DEFENDANT'S INCARCERATION AT THE
RATE ALLOWED FOR REIMBURSEMENT
PURSUANT TO SECTION 24-9-104, C.R.S., UP
TO THE AMOUNT OF THE BOND.

(d) UPON SURRENDER OF THE DEFENDANT
INTO CUSTODY AT ANY TIME BEFORE A

16-4-110. Enforcement-when-forfeiturenot
i e sl
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JUDGMENT HAS BEEN ENTERED AGAINST
THE SURETIES FOR FORFEITURE OF THE
BOND, UPON PAYMENT OF ALL COSTS
OCCASIONED THEREBY. A SURETY MAY
SEIZE AND SURRENDER THE DEFENDANT
TO THE SHERIFF OF THE COUNTY WHEREIN
THE BOND IS TAKEN, AND IT IS THE DUTY
OF THE SHERIFF, ON SUCH SURRENDER AND
DELIVERY TO HIM OR HER OF A CERTIFIED
COPY OF THE BOND BY WHICH THE SURETY
IS BOUND, TO TAKE THE PERSON INTO
CUSTODY AND, BY WRITING,
ACKNOWLEDGE THE SURRENDER. IF A
COMPENSATED SURETY IS EXONERATED
BY SURRENDERING A DEFENDANT PRIOR
TO THE INITIAL APPEARANCE DATE FIXED
IN THE BOND, THE COURT, AFTER A
HEARING, MAY REQUIRE THE SURETY TO
REFUND PART OR ALL OF THE BOND
PREMIUM PAID BY THE DEFENDANT IF
NECESSARY TO PREVENT UNJUST
ENRICHMENT.

(e) AFTER THREE YEARS HAVE ELAPSED
FROM THE POSTING OF THE BOND, UNLESS
A JUDGMENT HAS BEEN ENTERED AGAINST
THE SURETY OR THE PRINCIPAL FOR THE
FORFEITURE OF THE BOND, OR UNLESS THE
COURT GRANTS AN EXTENSION OF THE
THREE-YEAR TIME PERIOD FOR GOOD
CAUSE SHOWN, UPON MOTION BY 'THB
PROSECUTING ATTORNEY AND NOTICE TC

(2) IF, WITHIN FOURTEEN DAYS AFTER THE
POSTING OF A BOND BY A DEFENDANT, THE
TERMS AND CONDITIONS OF SAID BOND
ARE CHANGED OR ALTERED EITHER BY
ORDER OF COURT OR UPON THE MOTION OF
THE DISTRICT ATTORNEY OR THE
DEFENLCANT, THE COURT, AFTER A
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HEARING, MAY ORDER A COMPENSATED
SURETY TO REFUND A PORTION OF THE
PREMIUM PAID BY THE DEFENDANT, IF
NECESSARY, TO PREVENT UNJUST
ENRICHMENT. IF MORE THAN FOURTEEN
DAYS HAVE ELAPSED AFTER POSTING OF A
BOND BY A DEFENDANT, THE COURT
SHALL NOT ORDER THE REFUND OF ANY
PREMIUM.

(3) UPON ENTRY OF AN ORDER FOR
DEFERRED PROSECUTION OR DEFERRED
JUDGMENT AS AUTHORIZED IN SECTIONS
18-1.3-101 AND 18-1.3-102, C.R.S., SURETIES
UPON ANY BOND GIVEN FOR THE
APPEARANCE OF THE DEFENDANT SHALL
BE RELEASED FROM LIABILITY ON SUCH
BOND.

16-4-111. Disposition of security deposits upon
forfeiture or termination of bond. [(Modified and
moved from 109)] (1) (a) IF A DEFENDANT IS
RELEASED UPON DEPOSIT OF CASH IN ANY
AMOUNT OR UPON DEPOSIT OF ANY
STOCKS OR BONDS AND THE DEFENDANT IS
LATER DISCHARGED FROM ALL LIABILITY
UNDER THE TERMS OF THE BOND, THE
CLERK OF THE COURT SHALL RETURN THE
DEPOSIT TO THE PERSON WHO MADE THE
DEPOSIT.

(b) (1) NOTWITHSTANDING THE PROVISIONS
OF PARAGRAPH (a) OF THIS SUBSECTION (1),
IF THE DEPOSITOR OF THE CASH BOND IS
THE DEFENDANT AND THE DEFENDANT
OWES COURT COSTS, FEES, FINES,
RESTITUTION, OR SURCHARGES AT THE
TIME THE DEFENDANT IS DISCHARGED
FROM ALL LIABILITY UNDER THE TERMS OF
THE BOND, THE COURT MAY APPLY THE
DEPOSIT TOWARD ANY AMOUNT OWED BY

16-4-111. bype-etbopd-nearimn
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THE DEFENDANT IN COURT COSTS, FEES,
FINES, RESTITUTION, OR SURCHARGES. IF
ANY AMOUNT OF THE DEPOSIT REMAINS
AFTER PAYING THE DEFENDANT'S
OUTSTANDING COURT COSTS, FEES, FINES,
RESTITUTION, OR SURCHARGES, THE
COURT SHALL RETURN THE REMAINDER OF
THE DEPOSIT TO THE DEFENDANT.

(II) NOTWITHSTANDING THE PROVISIONS
OF PARAGRAPH (a) OF THIS SUBSECTION (1),
IF THE DEPOSITOR OF THE CASH BOND IS
NOT THE DEFENDANT, BUT THE
DEFENDANT OWES COURT COSTS, FEES,
FINES, RESTITUTION, OR SURCHARGES AT
THE TIME THE DEFENDANT IS DISCHARGED
FROM ALL LIABILITY UNDER THE TERMS OF
THE BOND, THE COURT MAY APPLY THE
DEPOSIT TOWARD THE AMOUNT OWED BY
THE DEFENDANT IN COURT COSTS, FEES,
FINES, RESTITUTION, OR SURCHARGES IF
THE DEPOSITOR AGREES IN WRITING TO
THE USE OF THE DEPOSIT FOR SUCH
PURPOSE. IF ANY AMOUNT OF THE DEPOSIT
REMAINS AFTER PAYING THE DEFENDANT'S
OUTSTANDING COURT COSTS, FEES, FINES,
RESTITUTION, OR SURCHARGES, THE
COURT SHALL RETURN THE REMAINDER OF
THE DEPOSIT TO THE DEPOSITOR.

[(Modified and moved from 104)]

(2) (a) UPON SATISFACTION OF THE TERMS
OF THE BOND, THE CLERK OF THE COURT
SHALL EXECUTE, WITHIN FOURTEEN DAYS
AFTER SUCH SATISFACTION, A RELEASE OF
ANY DEED OF TRUST GIVEN TO SECURE
THE BOND AND AN AFFIDAVIT THAT
STATES THAT THE OBLIGATION FOR WHICH
THE DEED OF TRUST HAD BEEN RECORDED
HAS BEEN SATISFIED, EITHER FULLY OR
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PARTIALLY, AND THAT THE RELEASE OF
SUCH DEED OF TRUST MAY BE RECORDED
AT THE EXPENSE OF THE RECORD OWNER
OF THE PROPERTY DESCRIBED IN SUCH
DEED OF TRUST.

(b) IF THERE IS A FORFEITURE OF THE
BOND PURSUANT TO THIS SECTION, AND IF
THE FORFEITURE IS NOT SET ASIDE
PURSUANT TO SUBSECTION (4) OF THIS
SECTION, THE DEED OF TRUST MAY BE
FORECLOSED AS PROVIDED BY LAW.

(c) IF THERE IS A FORFEITURE OF THE BOND
PURSUANT TO THIS SECTION, BUT THE
FORFEITURE IS SET ASIDE PURSUANT TO
SUBSECTION (3) OF THIS SECTION, THE
CLERK OF THE COURT SHALL EXECUTE A
RELEASE OF ANY DEED OF TRUST GIVEN TO
SECURE THE BOND AND AN AFFIDAVIT
THAT STATES THAT THE OBLIGATION FOR
WHICH THE DEED OF TRUST HAD BEEN
RECORDED HAS BEEN SATISFIED, EITHER
FULLY OR PARTIALLY, AND THAT THE
RELEASE OF SUCH DEED OF TRUST MAY BE
RECORDED AT THE EXPENSE OF THE
RECORD OWNER OF THE REAL ESTATE
DESCRIBED IN SUCH DEED OF TRUST.

(3) WHERE THE DEFENDANT HAS BEEN
RELEASED UPON DEPOSIT OF CASH,
STOCKS, BONDS, OR PROPERTY OR UPON A
SURETY BOND SECURED BY PROPERTY, IF
THE DEFENDANT FAILS TO APPEAR IN
ACCORDANCE WITH THE PRIMARY
CONDITION OF THE BOND, THE COURT
SHALL DECLARE A FORFEITURE. NOTICE OF
THE ORDER OF FORFEITURE SHALL BE
MAILED BY THE COURT TO THE
DEFENDANT, ALL SURETIES, AND ALL
DEPOSITORS OR ASSIGNEES OF ANY
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DEPOSITS OF CASH OR PROPERTY IF SUCH
SURETIES, DEPOSITORS, OR ASSIGNEES
HAVE DIRECT CONTACT WITH THE COURT,
AT THEIR LAST-KNOWN ADDRESSES. SUCH
NOTICE SHALL BE SENT WITHIN FOURTEEN
DAYS AFTER THE ENTRY OF THE ORDER OF
FORFEITURE. IF THE DEFENDANT DOES NOT
APPEAR AND SURRENDER TO THE COURT
HAVING JURISDICTION WITHIN THIRTY-
FIVE DAYS FROM THE DATE OF THE
FORFEITURE OR WITHIN THAT PERIOD
SATISFY THE COURT THAT APPEARANCE
AND SURRENDER BY THE DEFENDANT IS
IMPOSSIBLE AND WITHOUT FAULT BY SUCH
DEFENDANT, THE COURT MAY ENTER
JUDGMENT FOR THE STATE AGAINST THE
DEFENDANT FOR THE AMOUNT OF THE
BOND AND COSTS OF THE COURT
PROCEEDINGS. ANY CASH DEPOSITS MADE
WITH THE CLERK OF THE COURT SHALL BE
APPLIED TO THE PAYMENT OF COSTS. IF
ANY AMOUNT OF SUCH CASH DEPOSIT
REMAINS AFTER THE PAYMENT OF COSTS,
IT SHALL BE APPLIED TO PAYMENT OF THE
JUDGMENT.

(4) THE COURT MAY ORDER THAT A
FORFEITURE BE SET ASIDE, UPON SUCH
CONDITIONS AS THE COURT MAY IMPOSE,
IF IT APPEARS THAT JUSTICE SO REQUIRES.

(5) IF, WITHIN ONE YEAR AFTER
JUDGMENT, THE PERSON WHO EXECUTED
THE FORFEITED BOND AS PRINCIPAL OR AS
SURETY EFFECTS THE APPREHENSION OR
SURRENDER OF THE DEFENDANT TO THE
SHERIFF OF THE COUNTY FROM WHICH THE
BOND WAS TAKEN OR TO THE COURT
WHICH GRANTED THE BOND, THE COURT
MAY VACATE THE JUDGMENT AND ORDER
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A REMISSION LESS NECESSARY AND
ACTUAL COSTS OF THE COURT.

(6) THE PROVISIONS OF THIS SECTION
SHALL NOT APPLY TO APPEARANCE BONDS
WRITTEN BY COMPENSATED SURETIES, AS
DEFINED IN SECTION 16-4-114 (2) (c), WHICH
BONDS SHALL BE SUBJECT TO THE
PROVISIONS OF SECTION 16-4-114.

(7) ON AND AFTER JULY 1, 2008, ALL
MONEYS COLLECTED FROM PAYMENT
TOWARD A JUDGMENT ENTERED FOR THE
STATE PURSUANT TO PARAGRAPH (b) OF
SUBSECTION (1) OF THIS SECTION SHALL BE
TRANSMITTED TO THE STATE TREASURER
FOR DEPOSIT IN THE JUDICIAL
STABILIZATION CASH FUND CREATED IN
SECTION 13-32-101 (6), C.R.S.

16-4-112. Enforcement when forfeiture not set
aside. [(Modified and moved from 110)] BY
ENTERING INTO A BOND, EACH OBLIGOR,
WHETHER HE OR SHE IS THE PRINCIPAL OR
A SURETY, SUBMITS TO THE JURISDICTION
OF THE COURT. HIS OR HER LIABILITY
UNDER THE BOND MAY BE ENFORCED,
WITHOUT THE NECESSITY OF AN
INDEPENDENT ACTION, AS FOLLOWS: THE
COURT SHALL ORDER THE ISSUANCE OF A
CITATION DIRECTED TO THE OBLIGOR TO
SHOW CAUSE, IF ANY THERE BE, WHY
JUDGMENT SHOULD NOT BE ENTERED
AGAINST HIM OR HER FORTHWITH AND
EXECUTION ISSUE THEREON. SAID
CITATION MAY BE SERVED PERSONALLY
OR BY CERTIFIED MAIL UPON THE OBLIGOR
DIRECTED TO THE ADDRESS GIVEN IN THE
BOND. HEARING ON THE CITATION SHALL
BE HELD NOT LESS THAN TWENTY-ONE
DAYS AFTER SERVICE. THE DEFENDANT'S

16-4-112. Enforcementprocedurestor
I : eiciiomecid}
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ATTORNEY AND THE PROSECUTING
ATTORNEY SHALL BE GIVEN NOTICE OF
THE HEARING. AT THE CONCLUSION OF THE
HEARING, THE COURT MAY ENTER A
JUDGMENT FOR THE STATE AND AGAINST
THE OBLIGOR, AND EXECUTION SHALL
ISSUE THEREON AS ON OTHER JUDGMENTS.
THE DISTRICT ATTORNEY SHALL HAVE
EXECUTION ISSUED FORTHWITH UPON THE
JUDGMENT AND DELIVER IT TO THE
SHERIFF TO BE EXECUTED BY LEVY UPON
THE STOCKS, BOND, OR REAL ESTATE
WHICH HAS BEEN ACCEPTED AS SECURITY
FOR THE BOND.
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16-4-113. Type of bond in certain misdemeanor
cases. [(Modified and moved from 111)] (1) IN
EXERCISING THE DISCRETION MENTIONED
IN SECTION 16-4-104, THE JUDGE SHALL
RELEASE THE ACCUSED PERSON UPON
PEP.SCNAL PECOGNIZANCE IF THE CHARGE
IS A CLASS 3 MIEDEMEAINCR CR A PETTY
CTFENEE, CP. ANY UNCLASSIFIED QRFENSE
ECR A VICLATION OF WHICE THE
MAXIMUM PENALTY DOES NOT EXCEED SIX
MONTHS' IMPRISONMENT, AND HE OR SHE
SHALL NOT BE REQUIRED TO SUPPLY A
SURETY BOND, OR GIVE SECURITY OF ANY
KIND FOR HIS OR HER APPEARANCE FOR
TRIAL OTHED- L I CRTER PERSONAL
RECOGNIZANCE, UNLESS ONE OR MORE OF
THE FOLLOWING FACTS ARE FOUND TO BE
PRESENT:

(a) THE ARRESTED PERSON FAILS TO
SUFFICIENTLY ILENTIFY HIMSELF 2R
HERSELF; OR

(b) THE ARRESTED PERSC!! REFUSES TO
SIGN A PERSONAL RECOGNIZANCE: OR

(o) THE CONTINUED DETENTION O
rOGTING CF A SURETY OND 1S NECESSAPY
TC PREVEMNT IMMINENT BODILY HARM TO
THE ACCUSED OR TO ANOTHER; OR

(d) THE ARRESTED PERSON HAS NO TIES TO
THE JURISDICTION OF THE COURT
REACCMNAZLY SUFFICIENT T2 ASSUTE HIS
OR HER APPEARANCE, AND THERE IS
SUBSTANTIAL LIKELIHOOD THAT HE OR
SHE WILL FAIL TO APPEAR FOR TRIAL IF
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RELEASED UPON HIS OR HER PERSONAL
RECOGNIZANCE; OR

(e) THE ARRESTED PERSON HAS
PREVIOUSLY FAILED TO APPEAR FOR TRIAL
FOR AN OFFENSE CONCERNING WHICH HE
OR SHE HAD GIVEN HIS WRITTEN PROMISE
TO APPEAR: OR

() THERE IS OUTSTANDING A WARRANT
FOR KIS OR HER ARREST ON ANY OTHER
CHARGE OR THERE ARE PENDING
PROCEEDINGS AGAINST HIM OR HER FOR
SUSPENSION OR REVOCATION OF PAROLE
OR PRCBATION.

14-4-114. Enforcement procedures for compensated
sureties - definitions. [(Modified and Moved from
112)] (1) (a) THE GENERAL ASSEMBLY
HERERY FINDS, DETERMINES, AND
DECLARES THAT THE SIMPLICITY,
EFFECTIVENESS, AND UNIFORMITY OF BAIL
FORFEITURE PROCEDURES APPLICABLE TO
COMPENSATED SURETIES WHO ARE
SUBJECT TO THE REGULATORY AUTHORITY
OF THE COLORADO DIVISION OF
INSURANCE ARE MATTERS OF STATEWIDE
CONCERN.

(b) IT IS THE INTENT OF THE GENERAL
ASSEMBLY IN ADOPTING THIS SECTION TO:

(I) ADOPT A BOARD SYSTEM THAT WILL
STMPLIFY AND EXPEDITE SAIL FORFEITURE
PROCEDURES BY AUTHORIZING COURTS TO
BAR COMPENSATED SURETIES WHO FAIL
TO PAY FORFEITURE JUDGMENTS FROM
WRITIMNG FURTHER BONDS; (1) MINIMIZE
THE NEED FOR DAY-TO-DAY INVOLVEMENT
OF THE DIVISION OF INSURANCE IN
ROUTINE FORFEITURE ENFORCEMENT; AND
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(111) REDUCE COURT ADMINISTRATIVE
WORKLOAD.

(2) AS USED IN THIS SECTION, UNLESS THE
CONTEXT OTHERWISE REQUIRES:

(a) "BAIL INSURANCE COMPANY" MEANS
AN INSURER AS DEFINED IN SECTION 10-1-
102 (13), C.R.S., ENGAGED IN THE BUSINESS
OF WRITING APPEARANCE BONDS
THROUGH BONDING AGENTS, WHICH
COMPANY IS SUBJECT TO REGULATION BY
THE DIVISION OF INSURANCE IN THE
DEPARTMENT OF REGULATORY AGENCIES.

(b) "BOARD SYSTEM" MEANS ANY
REASONABLE METHOD ESTAELIEHED BY A
COURT TO PUBLICLY POST OR
DISSEMINATE THE NAME OF ANY
COMPENSATED SURETY WHO IS
PROHIBITED FROM POSTING BAIL BONDS.

(c) "COMPENSATED SURETY" MEANS ANY
PERSON WHO I€ IN THE BUSINESS OF
WRITING AFPEARANCE BONDS AND WHO IS
EUBJECT TO REGULATION BY THE DIVISION
OF INSURANCE IN THE DEPARTMENT OF
REGULATORY AGENCIES, INCLUDING
BONDING AGENTS AND BAIL INSURANCE
COMPANIES. NOTHING IN THIS PARAGRAPH
(c) AUTHORIZES BAIL INSURANCE
COMPANIEE TO WRITE APPEARANCE BONDS
EXCEPT THROUGH BAIL BONDING AGENTS.

(d) "ON THE BOARD" MEANS THAT THE
NAME OF A COlPENSATED SURETY HAS
BEEN PUPLICLY POSTED OR DISSEMINATED
BY A CCURT AC BEING INELIGIPLE TO
WRITE BAIL BONDS FURSUANT TO
PARAGRAPH (e) OR (f) OF SUBSECTION (5) OF
THIS SECTION.
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(3) EACH COURT OF RECORD IN THIS STATE
SHALL IMPLEMENT A BOARD SYSTEM FOR
THE RECORDING AND DISSEMINATION OF
THE NAMES OF THOSE COMPENSATED
SURETIES WHO ARE PROFIRITED FROM
POSTING BAIL BONDS IN THE STATE DUE TO
AN UNPAID JUDGMENT AS SET FORTH IN
THIS SECTION.

(4) RY ENTERING INTO A BOND, EACH
OBLIGOR, INCLUD/NG THE BOND PRINCIPAL
AND COMPENSATED SURETY, SUBMITS TO
THE JURISDICTION OF THE COURT AND
ACKNOWLEDGES THE APPLICABILITY OF
THE FORFEITURE PROCEDURES SET FORTH
IN THIS SECTION.

(5) LIABILITY OF BOCNDE CZ2LIGOREC ON
BONDS ISSUED BY COMPENSATED
SURETIES MAY BE ENFORCED, WITHOUT
THE NECESSITY OF AN INDEPENDENT
ACTION, AS FOLLOWS:

(a) IN THE EVENT A DEFENDANT DOES NOT
APPEAP. PEFORE THE COURT AND IS IN
VIOLATION OF THE PRIMARY CONDITION
OF AN ATTEARANCE BOND, THE COURT
MAY DECLARZ THE BOND FORFEITED.

(b) (1) IF A BOND IS DECLARED FORFEITED
BY THE COURT, NOTICE OF THE BAIL
FORFEITURE ORDER SHALL BE SERVED ON
THE BONDING AGENT BY CERTIFIED MAIL
AND ON THE BAIL INSURANCE COMPANY
BY REGULAR MAIL WITHIN FOURTEEN
DAYS AFTER THE ENTRY OF SAID
FORFEITURE. IF THE COMPENSATED
SURETY ON THE BOND IS A CASH BONDING
AGENT, ONLY THE CASH BONDING AGENT
SHALL BE NOTIFIED OF THE FORFEITURE.
SERVICE OF NOTICE OF THE BAIL
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FORFEITURE ON THE DEFENDANT IS NOT
REQUIRED.

(II) THE NOTICE DESCRIBED IN
SUBPARAGRAPH (I) OF THIS PARAGRAPH (b)
SHALL INCLUDE, BUT NEED NOT BE
LIMITED TO:

(A) A STATEMENT INTENDED TO INFORM
THE COMPENSATED SURETY OF THE ENTRY
OF FGAFEITURE;

(B) AN ADVISEMENT THAT THE
COMPENSATED SURETY HAS THE RIGHT TO
REQUEST A SHOW CAUSE HEARING
PURSUANT TO SUBPARAGRAPH (I1I) OF THIS
PARAGRAPH (b) WITHIN FOURTEEN DAYS
AFTER RECEGT GF NOTICE OF FORFEITURE,
BY PROCEDURES SET BY THE COURT; AND

(C) AN ADVISEMENT THAT IF THE
COMPENSATED SURETY DOES NOT
REQUEST A SHOW CAUSE HEARING
PURSUANT TO SUBPARAGRAPH (I1I) OF THIS
PARAGRAPH (b), JUDGMENT SHALL BE
ENTERED UPON EXPIRATION OF THIRTY-
FIVE DAYS FOLLOWING THE ENTRY OF
FORFEITURE.

(1M A COMPENSATED SURETY, UPON
WHCM NCTICE OF A RALL FORFEITURE
ORDER HAC EEEN SERVED, SHALL HAVE
FOURTEEN DAYS AFTER RECEIPT OF
NOTICE OF SUCH FORFEITURE TO REQUEST
A HEARING TO SHOW CAUSE WHY
JUDGMENT ON THE FORFEITURE SHOULD
NOT PE ENTERED FOR THE STATE AGAINST
THE COMPENSATED SURETY. SUCH
REQUEST SHALL BE GRANTED BY THE
COURT AND A HEARING SHALL BE SET
WITHIN THIRTY-FIVE DAYS AFTER ENTRY
CF FCPFEITURE OR AT THE COURT'S
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EARLIEST CONVENIENCE. AT THE
CONCLUSION OF THE HEARING REQUESTED
BY THE COMPENSATED S1RETY, IF ANY,
THE COURT MAY ENTER JUDGMENT FOR
THE STATE AGAINST THE COMPENSATED
SURETY, OR THE COURT MAY IN ITS
DISCRETION ORDER FURTHER HEARINGS.
UPON EXPIRATION OF THIRTY-FIVE DAYS
AFTER THE ENTRY OF FORFEITURE, THE
COURT SHALL ENTER JUDGMENT FOR THE
STATE AGAINST THE COMPENSATED
SURETY IF THE COMPENSATED SURETY DID
NOT REQUEST WITHIN FOURTEEN DAYS
AFTER RECEIPT OF NOTICE OF SUCH
TCRFEITURE A HEARIN/ TO SHOW CAUSE.

(V) IF SUCH A £H2W CAULE HEARING WAS
TIMELY SET 2UT THE HEARING DID NOT
OCCUR WITHIN THIRTY-FIVE DAYS AFTER
THE ENTRY OF FORFEITURE, ANY ENTRY OF
JUDGMENT AT THE CONCLUSION OF THE
HEARING AGAINST THE COMPENSATED
CURETY SHALL NOT BE VACATED ON THE
GROUNDE THAT THE MATTER WAS NOT
TIMELY HEARZC, [F JUDCMENT [E ENTERED
AGAINST A COMPENSATED SURETY UPON
THE CONCLUSION OF A REQUESTED SHOW
CAUSE HEARING, AND SUCH HEARING DID
NOT OCCUR WITHIM THIRTY-FYVE DAYS
AFTER TIHE ENTRY OF FORFEITURE,
EXECUTION UPON SAID JUDGMENT SHALL
BE AUTOMATICALLY STAYED FOR NO
MORE THAN ONE HUNDRED TWENTY-5IX
RAYE AFTER ENTRY OF FORFEITURE,

O/ (A) 'F AT AMY TIME PRIOR TO THE
ENTPY OF JUDGMENT, THE DEFENDANT
APPEARS IN COURT, EITHER VOLUNTARILY
OR IN CUSTODY AFTER SURRENDER OR
ARREST, THE COURT SHALL ON ITS OWN
MOTION DIRECT THAT THE BAIL
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FORFEITURE BE SET ASIDE AND THE BOND
EXONERATED AT THE TIME THE
DEFENDANT FIRST APPEARS IN COURT;
EXCEPT THAT, IF THE STATE EXTRADITES
SUCH DEFENDANT, ALL NECESSARY AND
ACTUAL COSTS ASSOCIATED WITH SUCH
EXTRADITION SHALL BE BORNE BY THE
SURETY UP TO THE AMOUNT OF THE BOND.

(B) IF, AT A TIME PRIOR TO THE ENTRY OF
JUDGMENT, THE SURETY PROVIDES PROQF
TO THE COURT THAT TEE DEFEMDANT IS IN
CUSTODY IN ANY CTHER JURISDICTION
WITHIN THE STATE, THE COURT SHALL ON
ITS OWN MOTION DIRECT THAT THE BAIL
FORFEITURE BE SET ASIDE AND THE BOND
EXONERATED; EXCEPT THAT, IF THE COURT
EXTRADITES THE DEFENDANT, ALL
NECESSARY AND ACTUAL COSTS
ASSOCIATED WITH THE EXTRADITION
SHALL BE BORNE BY THE SURETY UP TO
THE AMOUNT OF THE BOND. IF THE COURT
ELECTS TO EXTRADITE THE DEFENDANT,
ANY FORFEITURE WILL BE STAYED UNTIL
SUCH TIME THE DEFENDANT APPEARS IN
THE COURT WHERE THE BOND RETURNS.

(C) A COMPENSATED SURETY SHALL BE
EXONERATED FROM LIABILITY UPON THE
BOND BY SATISFACTION OF THE BAIL
FORFEITURE JUDRGNMENT, SURRENDER OF
THE DEFENDANT, OR ORDER OF THE
COURT. IF THE SURETY PROVIDES PROOF
TO THE C2URT THAT THE DEFENDANT IS IN
CUSTODY IN ANY OTHER JURISDICTION
WITHIN THE STATE, WITHIN NINETY-ONE
DAYE AFTER THE ENTRY OF JUDGMENT,
THE COURT SHALL CN ITS OWN MOTION
DIRECT THAT THE BAIL FORFEITURE
JUDGMENT BE VACATED AND THE BOND
EXONERATED; EXCEPT THAT, IF THE COURT
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EXTRADITES THE DEFENDANT, ALL
NECESSARY AND ACTUAL COSTS
ASSOCIATED WITH THE EXTRADITION
SHALL BE BORNE BY THE SURETY UP TO
THE AMOUNT OF THE BOND. IF THE COURT
ELECTS TO EXTRADITE THE DEFENDANT,
ANY JUDGMENT WILL BE STAYED UNTIL
THE TIME THE DEFENDANT APFZARS IN THE
CCURT WHERE THE BOND RETURNS.

(¢) EXECUTION UPZN SAIC BAIL
FORFEITURE JUDGMENT SHALL BE
AUTOMATICALLY STAYED FOR NINETY-
ONE DAYS FROM THE DATE OF ENTRY OF
JUDGMENT; EXCEPT THAT, IF JUDGMENT IS
ENTERED AGAINST A COMPENSATED
SUPETY UPCM THE CONCLUSION OF A
REQUESTED SHOW CAUSE HEARING, AND
SUZF HEARING DID NOT OCCUR WITHIN
THIRTY-FIVE DAYS AFTER THE ENTRY OF
FOPFEITURE, THE JUDGMENT SHALL BE
AUTOMATICALLY STAYED AS SET FORTH
IN SUBPARAGRAFH (:V) OF PARAGRAPH (b)
OF THIS SUBSECTION (5).

(d) UPON THE EXPIRATION OF THE STAY OF
EXECUTION DESCRIBED IN PARAGRAPH (c)
OF THIS SUBSECTICM (5), THE BAIL
FOPFEITIRE JUDGMENT SHALL RE PAID
FORTHWITH DY THE CCMPENSATED
SURETY, IF NOT PREVIOUSLY PAID, UNLESS
THE DEFENDANT APPEARS IN COURT,
EITHER VOLUNTARILY OR IN CUSTODY
AFTER SURRENDER OR ARREST, OR THE
COURT ENTERS AN ORDER GRANTING AN
ADZITIONAL STAY OF EXECUTION OR
OTHERWISE VACATES THE JUDGMENT.

(e) IF A BAIL FORFEITURE JUDGMENT IS
NOT PAID ON OR BEFORE THE E¥PIRATION
DATE OF THE STAY OF EXECUTION

58




DESCRIBED IN PARAGRAPH (c) OF THIS
SUBSECTION (5), THE NAME OF THE
BONDING AGENT SHALL BE PLACED ON
THE BOARD OF THE COURT THAT ENTERED
THE JUDGMENT. THE BONDING AGENT
SHALL BE PROHIBITED FROM EXECUTING
ANY FURTHER BAIL BONDS IN THIS STATE
UNTIL THE JUDGMENT GIVING RISE TO
PLACEMENT ON THE BOARD IS SATISFIED,
VACATED, OR OTHERWISE DISCHARGED BY
ORDER OF THE COURT.

(f) IF A BAIL FORFEITURE JUDGMENT
REMA IS UNPAID FOR. THIRTY-FIVE DAYS
ATTER. TFT NAME OF THE BONDING AGENT
IS PLACED ON THE BOARD, THE COURT
SHALL SEND NOTICE BY CERTIFIED MAIL
TO THE BAIL INSURANCE COMPANY FOR
\HOM THE BONDING AGENT HAS
EXECUTED THE BOND THAT IF SAID
JUDGMENT IS NCT T AID WITHIN FOURTEEN
DAYS AFTER THE DATE OF MAILING OF
SAID NOTICE, THE NAME OF THE BAIL
INSURANCE COMPANY SHALL BE PLACED
ON THE BOARD AND SUCH COMPANY
SHALL BE PROHIBITED FROM EXECUTING
ANY FURTHER BAIL BONDS IN THIS STATE
UNTIL THE JUDGMENT GIVING RISE TO
PLACEMENT ON THE BOARD IS SATISFIED,
VACATED, OR OTHERWISE CICCHARGED BY
CPDER OF THE COURT.

(g) A CCMPENEATED £V JRETY SHALL BE
REMOVED FORTHWITH FROM TEZ ECARD
ONLY AFTER EVERY JUDGMENT FOR
WHICH THE COMPENSATEL SURETY WAS
PLACED ON THE BOARD IS SATISFIED,
VACATED, OR DISCHARGED OR STAYED BY
ENTRY OF AN ADDITIONAL STAY OF
EAECUTION. 1T COMPENSATED SURETY
SHALL 5E PLACED ON THE BOARD IN THE
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ABSENCE OF THE NOTICE REQUIRED BY
PARAGRAPH (b) OR (f) OF THIS SUBSECTION

(5).

(h) THE COURT MAY ORDER THAT A BAIL
FORFEITURE JUDGMENT BE VACATED AND
SET ASIDE OR THAT EXECUTION THEREON
BE STAYED UPON SUCH CONDITIONS AS
THE COURT MAY IMPOSE, IF IT APPEARS
THAT JUSTICE SO REQUIRES.

() A COMPENSATED SURETY SHALL BE
EXONERATED FROM LIABILITY UPON THE
BOND BY SATISFACTION OF THE BAIL
FORFEITURE JUDGMENT, SURRENDER OF
THE DEFENDANT, OR BY ORDER OF THE
COURT. IF THE DEFENDANT APPEARS IN
COURT, EITHER VOLUNTARILY OR IN
CUSTODY AFTER SURRENDER OR ARREST,
WITHIN NINETY-ONE DAYS AFTER THE
ENTRY OF JUDGMENT, THE COU™T, AT THE
TIME THE DEFENDANT FIRST APPEARS IN
COURT, SHALL CN ITS OWN MCTION
DIRECT THAT THE BAIL FORFEITURE
JUDGMENT BE VACATED AND THE BOND
EXONERATED; EXCEPT THAT, IF. THE STATE
EXTRADITES SUCH DEFENDANT, ALL
NECESSARY AND ACTUAL COSTS
ASSOCIATED WITH SUCH EXTRADITION
SHALL BE BORNE BY THE SURETY UP TO
THE AMOUNT OF THE BOND.,

() IF, WITHIN ONE YEAR AFTER PAYMEWT
OF THE BAIL FORFEITURE JUDGMENT, THE
CCMPENSATED SURETY EFFECTS THE
APPREHENSION OR SURRENDER 9OF THE
DEFENDANT AND PROVIDES REASONABLE
NOTICE TO THE COURT TO WHICH THE
BOND RETURNS THAT THE DEFENDANT IS
AVAILABLE FOR EXTRADITION, THE COURT
SHALL VACATE THE JUDGMENT AND
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ORDER A REMISSION OF THE AMOUNT PAID
ON THE BOND LESS ANY NECESSARY AND
ACTUAL COSTS INCURRED BY THE STATE
AND THE SHERIFF WHO HAS ACTUALLY
EXTRADITED THE DEFENDANT.

(k) BAIL BONDS SHALL BE DEEMED VALID -
NOTWITHSTANDING THE FACT THAT A
BOND MAY HAVE BEEN WRITTEN BY A
COMPENSATED SURETY WHO HAS BEEN
PLACED ON THE BOARD PURSUANT TO
PARAGRAPH (e) OR (f) OF THIS SUBSECTION
(5) AND IS OTHERWISE PROHIBITED FROM
WRITING BAIL BONDS. THE INELIGIBILITY
OF A COMPENSATED SURETY TO WRITE
BONDS BECAUSE THE NAME OF THE
COMPENSATED SURETY HAS BEEN PLACED
ON THE BOARD PURSUANT TO PARAGRAPH
(e) OR (f) OF THIS SUBSECTION (5) SHALL
NOT BE A DEFENSE TO LIABILITY ON ANY
APPEARANCE BOND ACCEPTED BY A
COURT.

(I) THE AUTOMATIC STAY OF EXECUTION
UPON A BAIL FORFEITURE JUDGMENT AS
DESCRIPER 21 PARAGRAPH () OF THIS
SURSECTION (5) SHALL EXPIRE PURSUANT
TO ITS TERMS UNLESS THE DEFENDANT
APPEARS AND SURRENDERS TO THE COURT
HAVING JURISDICTION OR SATISFIES THE
COURT THAT APPEARANCE AND
SURRENDER BY THE DEFENDANT WAS
IMPOSSIBLE AND WITHOUT FAULT BY SUCH
DEFENDANT. THE COURT MAY ORDER THAT
A FORFEITURE BE SET ASIDE AND
JUDGMENT VACATED AS SET FORTH IN
PARAGRAPH (h) OF THIS SUBSECTION (5).

(6) A BAIL INSURANCE CONMIANY SHALL
NOT WRITE BAIL BONDS UNLESS THROUGH
A LICENSED BAIL BONDING AGENT.
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2

determines, and declares that this act is necessary for the immediate

preservation of the public peace, health, and safety.

44- HB13-1236
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C: Early release based on risk assessment. A designee shall release a person from
custody prior to the person’s first appearance before a judge if the person qualifies for early release
based on a risk assessment and an early release schedule approved by the Supreme Court. The early
release schedule shall provide for a specific type of release and conditions of release based on the














































































SUPRENME COURT OF NEW MEXICO
FILED

NOV 1 2 2015

Commentary from the New Mexico District Attorney’s Association. %&‘

1

The rules governing pretrial detention release as proposed in New Mexico in NMRA Rule 5-401
do not allow for the State to temporarily detain an individual as provided under 18 U.S.C.
§3142(a). This is an important omission because the proposed rules assume that the
prosecuting authority would have received the case from the Court and would be able to
contact the victim in a very short timeframe. Specifically, NMRA Rule 5-401(F) provides that the
State would less than forty-eight hours to file a motion to detain a person without bail since the
State mandates a court to set bail within the first forty-eight hours. Situations could easily arise
where the Judge sets bail before the State’s motion is filed since the Court must set bail within
less than forty-eight hours without giving the prosecuting authority adequate time to respond.
This is an unrealistic timeframe as the State would likely not even have the case opened or a
police report in order to get victim contact information. In the State of New Mexico, we could
not comply with notification of victims of enumerated crimes before a person is released.

NMRA Rule 5-401(G) provides a mandatory review of conditions of release within forty-eight
hours. Under 18 U.S.C. §3142 (2) (B), the statute provides for a motion and a continuance if
requested which the proposed pre-trial release rules have neglected to incorporate. Again, this
is important to recognize the realities of the caseload encountered by the prosecution in the
system. The last case study by the New Mexico Sentencing Commission based on FY 15
disposition data showed that the State is understaffed by 417.3 prosecutors, 68.2 Investigators,
77.7 Victim and Witness Advocates, and 492.4 Support Staff. The addition of all of these
hearings would cause more strain on a system which is already under pressure due to a lack of

resources.

NMRA 5-401 (C) does not consider the immigration status of a person as provided under 18
U.S.C. §3142(d). Under the Federal law regarding bail, it is included under subsection (d)
Temporary Detention to Permit Revocation of Conditional Release, Deportation, or Exclusion

which allows as factors for consideration that:

(1) such person — (A) is, and was at the time the offense was committed, on — (i) release
pending trial for a felony under Federal, State, or local law; (ii) release pending imposition or
execution of sentence, appeal of sentence or conviction, or completion of sentence, for any
offender under Federal, State or local law; or (iii) probation or parole for any offense under
Federal, State, or local law; or (B) is not a citizen of the United States or lawfully admitted for
permanent residence, as defined in section 101(a)(20) of the Immigration and Nationality Act (8
U.S.C. 1101(a) (20); and (2) such person may flee or pose a danger to any other person or the
community;

such judicial officer shall order the detention of such person, for a period of not more than ten
days, excluding Saturdays, Sundays, and holidays, and direct the attorney for the Government to
notify the appropriate court, probation or parole official, or State or local law enforcement



official, or the appropriate official of the Immigration and Naturalization Service. If the official
fails or declines to take such person into custody during that period, such person shall be
treated in accordance with the other provisions of this section, notwithstanding the applicability
of other provisions of law governing release pending trial or deportation or exclusion
proceedings. If temporary detention is sought under paragraph (1)(B) of this subsection, such
person has the burden of proving to the court such person’s United States citizenship or lawful
admission for permanent residence. See 18 U.S.C. §3142 (a)

The proposed NMRA 5-401 also attempts to go beyond the decision in State v, Brown, 2014-
NMSC-038, to completely disallow bond schedules fixed on a monetary amount. Although bail
schedules may not always be appropriate, it at least sets something immediately for an
individual and these schedules appear to still be currently permissible in New Mexico as long as
the schedule can take into account the factors enumerated in State v. Brown. It is going to he
cumbersome for current Judges to take phone calls all night long, as well as to hold hearings in
such a short timeframe. During the last presentation in front of the Court and Criminal Justice
Interim Committee, it was suggested that the Judges hold Saturday Court. Some jurisdictions
already do hold criminal courts on Saturdays to try to alleviate some of the backlog so it would
be difficult to make additional room in busy dockets for these hearings.

If the Court did hold a hearing within forty-eight hours under NMRA 5-401, the Judge would
likely be making a decision in a vacuum without information since the prosecution would likely
not be able to gather all of the information needed for the hearing in that timeframe. When
the model rules were implemented in Albuquerque for disclosure, significant additional funds
were allocated to the agencies in order to help implement the rule which have proven at this
point to be insufficient leaving the offices still very short-staffed. It would make more sense to
provide for a temparary detention and require the hearing within a ten day window because
typically that is the same time period in which the State has to hold a preliminary hearing in the
interest of judicial economy.

The Court would have their own employees dedicated to pre-trial release, but the proposed
rules do not contain any authority to arrest similar to a bondsman who has that authority. The
Court would need to allocate the funds and train the employees so that they are properly
trained to deal with the situations that they might encounter. Currently, probation officers
attend a minimum of a three month academy.

The conditions of release provision under NMRA 5-401 (D) do not contain any provisions for
active GPS on the releasees which might help ensure that they do not flee and are a lower
danger to certain classes of victims as the releasees can be monitored by the pretrial detention
staff.



ANALYSIS OF PROPOSED AMENDMENTS TO THE RULES GOVERNING
PRETRIAL RELEASE IN NEW MEXICO COURTS

The proposed amendments ensure that a defendant be released on the least restrictive
conditions to minimize flight risk and dangerousness to the community. Money bonds are to be
imposed only if nonfinancial conditions release conditions are insufficient methods of release.
The amendments proposed are to conform to federal and state constitutional principles.

Federal Bail Provisions

In the federal coutts, release or detention of a defendant pending trial is governed by the
Bail Reform Act of 1984. 18 U.S.C. §§ 3142-3156 (1990). 18 U.S.C. § 3142, provides, in
general, onc of four categories in which a defendant may be designated:

Upon the appearance before a judicial officer of a person charged with an offense,
the judicial officer shall issue an order that, pending trial, the person be
(1) released on personal recognizance or upon execution of an unsecured
appearance bond, under subscction (b) of this section;

(2) released on a condition or combination of conditions under subsection (c) of
this section;

(3) temporarily detained to permit revocation of conditional release, deportation,
or exclusion under subsection (d) of this section; or

(4) detained under subsection (e) of this section.

Under (1) & (2) above, the judicial officer must consider the nature and circumstances of
the offense, weight of evidence, and history and charac’reristié:s of the defendant, and the nature
and seriousness of danger posed by release of the defendant. 18 USC §3142(g). If a judicial
officer orders a defendant’s pretrial release on personal recognizance or an unsecured appcarance
bond, then the judicial officer must impose the condition that the defendant not commit a new
crime. 18 U.S.C. § 3142(b). If the judicial officer determines that the pretrial release on
personal recognizance or an unsecured appearance bond is inadequate to reasonably assure the
defendant’s appearance and/or the safely of the community, then the judicial officer must follow

18 U.8.C. § 3142(c), which requires that the judicial officer order that the defendant not commit




a new crime while on release in combination with other release conditions. These release
conditions can include regular reporting to a law enforcement agency, avoiding contact with the
victim, maintaining employment, etc., but must be the least restrictive combination of conditions
to reasonably assure the defendant’s appearance and reasonably assure the safety of the
community, 18 U.S.C § 3142(c)(1)(B)(i-xiv).

If the judicial officer makes a delermination that the offense was committed while the
defendant was release pending trial, imposition of a sentence, or while on probation or parole,
OR is not a U.S. citizen AND may flee or poses a danger, then a temporary 10 day detention can
be ordered.

There are 6 situations where a detention hearing can be held: (1) a crime of violence; (2)
where the maximum sentence is life or death; (3) maximum imprisonment is 10+ years under the
Controlled Substances Act; (4) any felony if the defendant has been convicted of 2+ specific
offenses; (5) defendant is a serious flight risk; or (6) will obstruct justice or threaten a witness. 18
U.S.C. § 3142 ().

There are also specific guidelines regarding timing of the detention hearings. The
detention hearing is supposed to occur at the defendant’s first appearance before the judicial
officer. The defendant may lack representation this early in the proceedings, unless the judicial
officer made arrangements for the defendant to be represented by counsel. 18 U.S.C. §
3142(1)(2). The government may request a 3 day delay of the hearing upon motion. The
defendant may request up to a 5 day continuance for good cause.

Overall, the use of secured bonds in federal court is rare—most defendants are released

on recognizance or unsecured bonds, released on conditions, ot detained,
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New Mexico’s Proposed Amendments Compared to the Federal Bail Provisions

The proposed rule changes in New Mexico encourage the use of recognizance and
unsecured appearance bonds where the defendant does not pose a flight risk and is not a danger
to the community. This mimics the federal rules (o a certain degree, as the use of a money bond
in federal cases is uncommon. On the other hand, the proposed amendments do not address
scenarios in which a defendant may be detained.

Under Rule 5-401(C), certain factors are to be considered when a judge determines the
type and conditions of rclease: (1) pretrial assessment results; (2) and other factors such as the
nature of the offense, weight of evidence, history and characteristics of the defendant, past
conduct, whether the person was on probation, parole, released on another charge, and
dangerousness (o the community. Although the federal rules require a judicial officer to enter an
order of temporary detention in cases where the defendant was released pending trial in another

case, release pending execution for a sentence of appeal, or while on probation or parole, OR

where the defendant is not a US citizen or lawfully admitted in the US, the proposed rules do not,

In effect, without any similar mandate in the proposed rules, it is suggestive of the idea that the
courts are free to determine release for any defendant no matter what the circumstances. This is
troubling. For example, if a defendant commits a domestic violence crime against a victim and
is awaiting disposition of that case and is rcleased, and again commits another domestic violence
crime against the same victim, the court is not bound to hold that individual in detention, despite
the defendant’s violation of his pretrial relcase conditions, Therefore, guidance as to when a
court may hold a defendant in detention is both useful and necessary.

The proposed rules also do not explicitly consider a defendant’s immigration status or

give guidance to the courts on how to weigh immigration status into the factors used to
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determine the type and conditions of release. For example, the immigration status of a defendant
who has many familial ties to the US, a steady employment history, and no criminal history, etc.
may be suggestive that the defendant is not a flight risk, and therefore a good candidate for
release on recognizance or an unsecured appearance bond. On the other hand, the guidance is
important for the criminal prosecution of deportable aliens. Stated another way, is deportability
a factor that should be considered when assessing flight risk?

The federal provisions consider and give guidance on when detention of a defendant is
appropriate. The proposed amendments do not. Nor do the amendments address the proof that is
required for the court or prosecutor to request and/or establish that a defendant be detained
pending trial. Such guidance is both necessary and useful for the courts and the prosecutor’s
office to ensure the equitable administration of justice.

Other Considerations

Rule 5-401(F) allows for the state to file a motion to detain a person without bail pending
trial. If the State files such a motion, it is unclear whether the defendant subject to release during
the time it takes to have the motion hearing before the court. The rule also does not indicate
when the State may file this motion. For example, as the rule reads now, can the arrest warrant
be filed concurrently with a motion to hold a defendant pending trial?

Rule 5-401(G) imposes a 48 hour window on the court gftcr the defendant has been
arrested to set pretrial release conditions. If a secured bond is set, and the defendant is unable to
bond out, then a motion may be filed to review the release conditions. However, the court must
hold a hearing within 48 hours of filing of the motion. Such time limits are insufficient to allow
for the prosecutor to submit input regarding the release conditions as the district attorney’s office

may not have the case opened and assigned to a prosecutor by this point in time. Accordingly,
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the court is solely left to making bond determinations where it may not be privy to facts that
warrant continued detention or imposition of a secured bond, Relatedly, where the federal rules
for detention hearings allow for continuances, the proposed rules do not. The ability to request a
continuance of a bond review hearings benefits the prosecution and the defense by allowing the
parties to gather information to make meaningful suggestions regarding a defendant’s bail.

Furthermore, if the defendant continues to be detained as a result of the person’s inability
to post the secured bond, a mandatory hearing must be held after 10 days to review the
conditions of release. There are no provisions allowing for the defendant to waive or continue
the 10 day period, which again, may be of use to the defense attorney to gather favorable
information to present to the count.

With regard to the magistrate courts, recognizance release is mandated based solely on
the nature of the crime for “minor” offenses. It takes into account domestic violence of fenses,
but does not consider flight risk as part of the release conditions.

The use of electronic monitoring pending release is not addressed and it is unclear how
clectronic monitoring fits into within the amendments. Electronic monitoring would be useful
for providing an alternative lo incarceration or recognizance release.

Under Rule 5-401(K), a defendant can petition their bond determination to the district
court if the defendant at any time after arrest. Without any imposition regarding the time
requirement, this allows multiple and repeated challenges to bond, and review by the district
court, before the casc has even been bound over. Such a rule can lead to a defendant shopping
around for a better bond, increase the case load of district judges, and without guidance as to
whether the magistrate court has jurisdiction to hold a preliminary hearing, can cause delays in

the case in the magistrate court.
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Conclusion

The amendments discourage the use of sccured, money bonds, but encourage use of
recognizance and unsecured bonds. However, guidance should be given on grounds for denying
bail entirely, and the proof that is required to do so. Detaining a defendant in some scenarios is

the only way to keep the community safe and/or account for flight risk. Maybe intentionally (or

not), the definition of community safety and dangerousness are not specific under these rules,

and therefore, allow for broad interpretation by the courts. In any evenl, the proposed

amendments will increase the workload of the courts and prosecutors, requiring extra resourees. i
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