PROPOSED REVISIONS TO THE RULES OF EVIDENCE

The Rules of Evidence Committee has recommended amendments to Rule 11-803 NMRA
for the Supreme Court’s consideration.

If you would like to comment on the proposed amendments set forth below before the Court
takes final action, you may do so by either submitting acomment electronically through the Supreme
Court’s web site at http://nmsupremecourt.nmcourts.gov/ or sending your written comments by mail,
email, or fax to:

Joey D. Moya, Clerk

New Mexico Supreme Court

P.O. Box 848

Santa Fe, New Mexico 87504-0848
nmsupremecourtclerk@nmcourts.gov
505-827-4837 (fax)

Your comments must be received by the Clerk on or before April 6, 2016, to be considered by the
Court. Please note that any submitted comments may be posted on the Supreme Court’s web site
for public viewing.

11-803. Exceptions to the rule against hearsay—regardless of whether the declarant is
available as a witness. The following are not excluded by the rule against hearsay, regardless of
whether the declarant is available as a witness.

1) Present sense impression. A statement describing or explaining an event or
condition, made while or immediately after the declarant perceived it.

2 Excited utterance. A statementrelating to a startling event or condition, made while
the declarant was under the stress or excitement that it caused.

3) Then-existing mental, emotional, or physical condition. A statement of the
declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or
physical condition (such as mental feeling, pain, or bodily health), but not including a statement of
memory or belief to prove the fact remembered or believed unless it relates to the validity or terms
of the declarant’s will.

4) Statement made for medical diagnosis or treatment. A statement that

@) is made for—and is reasonably pertinent to—medical diagnosis or treatment,
and

(b) describes medical history, past or present symptoms, pain, or sensations, their
inception, or their general cause.

(5) Recorded recollection. A record that

@) is on a matter the witness once knew about but now cannot recall well enough
to testify fully and accurately,

(b) was made or adopted by the witness when the matter was fresh in the
witness’s memory, and

(©) accurately reflects the witness’s knowledge.

If admitted, the record may be read into evidence but may be received as an exhibit only if
offered by an adverse party.



(6) Records of a regularly conducted activity. A record of an act, event, condition,
opinion, or diagnosis if
@ the record was made at or near the time by—or from information transmitted
by—someone with knowledge,
(b) the record was kept in the course of a regularly conducted activity of a
business, institution, organization, occupation, or calling, whether or not for profit,
(© making the record was a regular practice of that activity, and
(d) all these conditions are shown by the testimony of the custodian or another
qualified witness, or by a certification that complies with Rule 11-902(11) or (12) NMRA or with
a statute permitting certification.
This exception does not apply if the opponent shows that the source of information or the
method or circumstances of preparation indicate a lack of trustworthiness.
(7 Absence of a record of a regularly conducted activity. Evidence that a matter is
not included in a record described in Paragraph 6 if
@) the evidence is admitted to prove that the matter did not occur or exist and

(b) a record was regularly kept for a matter of that kind.

This exception does not apply if the opponent shows that the possible source of the
information or other circumstances indicate a lack of trustworthiness.

(8) Public records. A record or statement of a public office if it sets out

@ the office’s activities,

(b) a matter observed while under a legal duty to report, but not including, in a
criminal case, a matter observed by law-enforcement personnel, or

(c) in a civil case or against the government in a criminal case, factual findings
from a legally authorized investigation.

This exception does not apply if the opponent shows that the source of information or other
circumstances indicate a lack of trustworthiness.

9) Public records of vital statistics. Records or data compilations of births, deaths,
or marriages, if reported to a public office in accordance with a legal duty.

(10) Absence of a public record. Testimony—or a certification under Rule 11-902
NMRA—that a diligent search failed to disclose a public record or statement if,

(a) the testimony or certification is admitted to prove that
[€a)](1) the record or statement does not exist, or
[€By](i1) a matter did not occur or exist, even though a public office
regularly kept a record or statement for a matter of that kind, and
(b) in a criminal case, a prosecutor who intends to offer a certification files and
serves written notice of that intent at least fourteen (14) days before trial, and the defendant does not
file and serve an objection in writing within seven (7) days of service of the notice—unless the court
sets a different time for the notice or the objection.

(11) Records of religious organizations concerning personal or family history. A
statement of birth, legitimacy, ancestry, marriage, divorce, death, relationship by blood or marriage,
or similar facts of personal or family history, contained in a regularly kept record of a religious
organization.

(12) Certificates of marriage, baptism, and similar ceremonies. A statement of fact
contained in a certificate




@) made by a person who is authorized by a religious organization or by law to
perform the act certified,

(b) attesting that the person performed a marriage or similar ceremony or
administered a sacrament, and

(c) purporting to have been issued at the time of the act or within a reasonable
time after it.

(13) Family records. A statement of fact about personal or family history contained in
a family record, such as a Bible, genealogy, chart, engraving on a ring, inscription on a portrait, or
engraving on an urn or burial marker.

(14) Records of documents that affect an interest in property. The record of a
document that purports to establish or affect an interest in property if

@ the record is admitted to prove the content of the original recorded document,
along with its signing and its delivery by each person who purports to have signed it,

(b) the record is kept in a public office, and

(c) a statute authorizes recording documents of that kind in that office.

(15) Statements in documents that affect an interest in property. A statement
contained in a document that purports to establish or affect an interest in property if the matter stated
was relevant to the document’s purpose—unless later dealings with the property are inconsistent
with the truth of the statement or the purport of the document.

(16) Statementsinancient documents. A statementinadocumentthat is at least twenty
(20) years old and whose authenticity is established.

(17) Market reports and similar commercial publications. Market quotations, lists,
directories, or other compilations that are generally relied on by the public or by persons in
particular occupations.

(18) Statementsin learned treatises, periodicals, or pamphlets. A statement contained
in a treatise, periodical, or pamphlet, if

@) the statement is called to the attention of an expert witness on
cross-examination or relied on by the expert on direct examination, and

(b) the publication is established as a reliable authority by the expert’s admission
or testimony, by another expert’s testimony, or by judicial notice.

If admitted, the statement may be read into evidence but not received as an exhibit.

(19) Reputationconcerning personal or family history. A reputationamong a person’s
family by blood, adoption, or marriage—or among a person’s associates or in the
community—concerning the person’s birth, adoption, legitimacy, ancestry, marriage, divorce, death,
relationship by blood, adoption, or marriage, or similar facts of personal or family history.

(20) Reputation concerning boundaries or general history. A reputation in a
community—arising before the controversy—concerning boundaries of land in the community or
customs that affect the land, or concerning general historical events important to that community,
state, or nation.

(21) Reputation concerning character. A reputation among a person’s associates or in
the community concerning the person’s character.

(22) Judgment of a previous conviction. Evidence of a final judgment of conviction if

@ the judgment was entered after a trial or guilty plea, but not a nolo contendere
plea,



(b) the judgment was for a crime punishable by death or by imprisonment for
more than a year,

(© the evidence is admitted to prove any fact essential to the judgment, and

(d) when offered by the prosecutor in a criminal case for a purpose other than
impeachment, the judgment was against the defendant.

The pendency of an appeal may be shown but does not affect admissibility.

(23) Judgments involving personal, family, or general history, or a boundary. A
judgment that is admitted to prove a matter of personal, family, or general history, or boundaries,
if the matter

@) was essential to the judgment, and

(b) could be proved by evidence of reputation.
[Adopted effective July 1, 1973; as amended, effective April 1, 1976; December 1, 1993; as
amended by Supreme Court Order 07-8300-23, effective November 1, 2007; by Supreme Court
Order No. 12-8300-015, effective for all cases pending or filed on or after June 16, 2012; as
amended by Supreme Court Order No. 15-8300-012, effective for all cases filed or pending on or
after December 31, 2015; as amended by Supreme Court Order No. , effective
g

Committee commentary. — The language of Rule 11-803 NMRA was amended in 2012
to be consistent with the restyling of the Federal Rules of Evidence, effective December 1, 2011, to
make them more easily understood and to make style and terminology consistent throughout the
rules. These changes are intended to be stylistic only. There is no intent to change any result in any
ruling on admissibility. The internal numbering of the rule was also changed to conform to the
numbering of the federal rule.

In 2007, the committee added language to former Paragraph F, now renumbered as
Paragraph 6, taken from a similar change made in 2000 to federal Rule 803(6) of the Federal Rules
of Evidence. The amendment provides that the foundation requirements of Rule 803(6) can be
satisfied under certain circumstances without the expense and inconvenience of producing
time-consuming but non-substantive foundation witnesses. Corresponding changes have been made
to Rule 11-902 NMRA.

Eliminating the identical “catch-all”” exception in Paragraph X of this rule and Subparagraph
(5) of Paragraph B of Rule 11-804 NMRA and combining them in new rule 11-807 NMRA, with
no intended change in meaning, tracks the 2000 amendments to the corresponding federal rules.
[As amended by Supreme Court Order No. 12-8300-015, effective for all cases pending or filed on
or after June 16, 2012.]
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Name: Terence G Cady :
Phone: 5052316163 MAR 31 2016

Email: terencecady@comcast:.net '
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Rule No: Proposed 2016-55

Comments:

Approve. This rule needs to be squared with rule 10-121.B(3) defining a child as a
patty in neglect and abuse cases provided the child is competent (by age or otherwise)
to testify, and who has testified.
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Re: Proposed Amendments to Supreme Court:Rules of Practice and Procedure

I offer comment and reoommendahons on the followmg proposed amondments

' Proposal 20 16-39

1 recommend that proposal 201 6-39 clearly 1deut1fy the tlrnelme and procedure to be followed if
an unsi gned complamtor citation is filed and ﬂceepted by a: Court Some case adjudxcatlons
suggest that the State would'be penahzed by a digmissal of the complamt or citation which was
improperly acoepted by the Court while oth si1 gest that the Defendant shou]d instead be
released on his or her own rooogmzance as'a remedy for the un51gned complamt or citation. As
written, the proposa] is unclear about:what rex edy: ite should be followed when an
unsigned complaint or c1tatlo -and accepted: respectful}y'requost ‘rhat the proposed

co ect tlns dcﬁcxency e : R

amendment be reconmdere’_

Pr oposal 2016-41

1 oppose proposal 2016 4] because the p1oposed change to NMRA 7 304 eontams four
important deﬁmencms

First, the epeclﬁc tlmehne proposed 20 days bcforc tnal noarly guarantees that the Metropolitan
Court will not have enough time prior to trial to ad_]udwate important suppression issues. The
current practice of somo Metropohtan Court Judges i§to sei suppression motions sunu]taneously
with trial dates dnd the added reqmrements of this rule would support this practice. The
complexity and witnesses reqmred for suppression motion hearings often results in other trials
being postponed. which in turn wreaks havoc with the already overburdened court dockets,
witness notifications, and protections of victims’ rights. The proposed 20 day requirement must
be reconsidered within the practicalities of interconnected docketing and court scheduling.

Second, the quick turnaround for State motion responses in this proposed rule lacks provisions
for electronic service. As the number of cases heard by the Metropolitan Court increases,
electronic service and notice provisions for motions practice will assist practicing attorneys with
timely motions and responses as intended by City of Santa Fe v. Marquez, 2012-NMSC-031, 285

P.3d 637.

Third, the incorporation of pi’oposed language u_nder subsection F reading, “If the prosecution
fails to file a response within the prescribed time period, the court may rule on the motion with
or without a suppression hearing.” is hﬂSleading ut best. The clear intention of City of Sania Fe v.
Muarquez is a protection of the State’s.ri ght to appeal and explanation of the ‘good cause’



staudard for late mohons~ not any suggestl_or,i of Court remedy for an unﬁ]ed -prasecution
response, This proposed language disreg rds the pOSSlbl_]lty that the party moving for _
suppression may.submit a ﬁlmg for ion that is 1'neftechve oh 1ts face by I"uhng fo.
conform to NMRA Rule 7- 304 or- faxlmg o meet- the burden of the suppz ¢ssion issues raised
under State v. Ponce, 2004~NMCA-137 1[ 7 ]36 N M 614 (Cmng to State v. Gai dnet 1980—
NMCA- 1921[23 95NM 171) LA . o

Fourth, the commlttee comrnentary prop__ ed lacks needed examples exp]ammg the term of art
good cause’ for untlmely otions. Fok example the commentm Vi could be amended to mclude_

State v, Helker, 1975~NMCA-I41 88 N. M"650 and-.S‘tat_e v, Palmer, 1976 -NMCA-060,89 N.M.
'329 or pmwde cr oss cxtahon to the "c‘ 'mmxtte cor tary in NMRA Rule 5 212 I further

certlﬁcatmn 14 days bcfore tna] T he R u EV}dence prowde guldance for lawyers in all
types of cases, not ]ust cnmmal prosecutlons -A]though the Federal Rules of Evidence currently
contain a similar require ement due to confrontatlon clause Junspmdence nothing prevents a
criminal ]udge from applying that caselaw approprlately Instead this proposa.l should impose
disclosures for any party attemptmg to 11se a record CBI‘tlﬂCﬂthﬂ to prove the absence of a thing
or fact. Additionally, this pfdposal should mclude appheabl'" co'mrmttee commentary to explam
how the abseénce of recordatmn c _n'be used to prove exmtence or occurrence

Proposal 2016 57

I request fur thel consideration c)f the pmpc:sed changes to the Attempted Baitery Assault
Instructions. These Instructwns will confuse j juries: becanse the Instruction requires internal legal
definitions to explain the act considered by the jury. The proposal defines battery then leaves the
jury to determine if the action was an inéomplete battery instead of quantifying the Defendant’s
actions at issue. The Instructions should be reconsidered with the goal of achieving clear
communication thata jury can understand and use in line with plain language requirements
federally and in other state Instructions,

Proposal 2016-61

Due to the large mlmber of cases 1mp’lclecl by lhe ploposed revision to the per se Instruction for
DW]I, I request that the committee commentary for this revision cite to applxcable statutes or
caselaw that now make the’ fomlelly bracketed sectlon a rcqulred element fox the crime.

Proposal 2016 62



I request cross-citation of the Ianguage in tlm new. [nsh uctmn to othc1 cnmcs wlnch mcludc a
knowledge 1equ1rement L '

KARIBRANDENBURG
A 1 DISTRICTATTORNEY
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