
PROPOSED REVISIONS TO THE RULES OF PROFESSIONAL CONDUCT
PROPOSAL 2018-012

The Code of Professional Conduct Committee has recommended adoption of new Rule 16-
119 NMRA for the Supreme Court’s consideration.

If you would like to comment on the proposed amendments set forth below before the Court
takes final action, you may do so by either submitting a comment electronically through the Supreme
Court’s web site at http://supremecourt.nmcourts.gov/open-for-comment.aspx or sending your
written comments by mail, email, or fax to:

Joey D. Moya, Clerk
New Mexico Supreme Court
P.O. Box 848
Santa Fe, New Mexico 87504-0848
nmsupremecourtclerk@nmcourts.gov
505-827-4837 (fax)

Your comments must be received by the Clerk on or before April 11, 2018, to be considered by the
Court.  Please note that any submitted comments may be posted on the Supreme Court’s web site
for public viewing.
__________________________________

[New Material]
16-119. Lawyer succession planning.  

A. Written succession plan. 
(1) Solo practitioners. Except as otherwise provided in this rule, every lawyer

practicing law as a solo practitioner or in a single lawyer law firm must prepare a written succession
plan specifying the steps to be taken in the event of the lawyer’s extended incapacity from practicing
law, disability, or death. As part of the succession plan the lawyer shall arrange for one or more
lawyers or law firms (“the transition lawyer”) to take steps to promptly distribute the lawyer’s client
matters to other lawyers chosen by the clients, or, with the clients’ consent, to assume responsibility
for the interests of the lawyer’s clients, subject to the right of the lawyer’s clients to retain a different
lawyer or law firm other than the transition lawyer. Attorneys’ fees paid or to be paid to the transition
lawyer shall be in accordance with Rules 16-105, 16-115, and 16-504 NMRA. Any transition lawyer
must be notified of and consent to the designation as a transition lawyer in a writing signed by both
the lawyer making the designation and the transition lawyer or law firm. Regardless of the form,
clients must be informed of a lawyer’s succession plan and client consent must be obtained such that
any transition lawyer can appropriately access confidential client information and conduct conflict
checks when necessary.  

(2) Law firms. Except as otherwise provided in this rule, every law firm
employing more than one lawyer, regardless of its business organizational structure, shall develop
a written succession plan specifying the steps to be taken by other members of the firm in the event
of the extended incapacity from practicing law, disability, or death of a member of the firm,
including the person or persons responsible for and the methods to be used to accomplish the
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following:
(a) notify clients of the lawyer’s inability to continue work on the clients’

matters; 
(b) determine the status of matters on which the lawyer was working,

including any applicable deadlines or urgent matters needing immediate attention; 
(c) determine whether the firm will continue representation of clients for

whom the lawyer was providing services, subject to client approval; and
(d) determine whether any clients for whom the lawyer was providing

services have funds held in trust.
B. Certificate of compliance. On forms provided by the State Bar of New Mexico and

approved by the Supreme Court, every lawyer shall annually certify to the state bar, with the
registration statement filed pursuant to Rule 17-202 NMRA, that the lawyer, or the law firm that the
lawyer is employed by, is either in compliance with this rule or claiming an exemption from this rule
pursuant to Paragraph C. Solo practitioner or single lawyer law firms shall include on the form the
name or names of the lawyer or law firm designated by the lawyer as the transition lawyer to assume
responsibility for the interests of the lawyer’s clients in the event of extended incapacity from
practicing law, disability, or death of the lawyer. Law firms employing more than one lawyer shall
identify on the form the person or persons responsible for the law firm’s succession plan. The state
bar shall retain the original of each form and shall provide to the Disciplinary Board a copy of any
form requested. When the state bar certifies to the Supreme Court that any member of the state bar
has failed or refused to comply with the provisions of this paragraph, the clerk of the Supreme Court
shall issue a citation to such member requiring the member to show cause before the Court, within
fifteen (15) days after service of such citation, why the member should not be suspended from the
right to practice law in the courts of this state. Service of the citation may be by personal service or
by first class mail postage prepaid. The member’s compliance with the provisions of this paragraph
on or before the return day of such citation shall be deemed sufficient showing of cause and shall
serve to discharge the citation. 

C. Applicability. This rule shall not apply to any lawyer whose entire compensation
derived from the practice of law during the year preceding the filing of any registration statement
was received in the lawyer’s capacity as an employee of a corporation handling legal matters for that
corporation, an employee of a tribal government, or an employee of an agency of the federal, state,
or local government. Any lawyer claiming an exemption from this rule must do so on the certificate
of compliance set forth in Paragraph B. A lawyer who is exempted from the terms of this rule shall,
within six months of any change in circumstance that results in this rule becoming applicable to that
lawyer, fully comply with the terms of this rule by preparing a written succession plan as set forth
in Paragraph A and filing a certificate of compliance with the lawyer’s next annual registration
statement.

Committee commentary. — 
[1] When a lawyer is unexpectedly unable to practice for an extended period of time, the

lawyer’s clients, staff, and practice are at risk of significant harm. By taking proactive steps to plan
for an unexpected interruption in practice, including implementation of a succession plan, a lawyer
can avert or mitigate such harm. 

[2] The level of sophistication of a succession plan should be determined by each
lawyer’s or law firm’s circumstance. Something as simple as providing a list of clients and cases,
computer passwords, and information on and access to, via a power of attorney or otherwise, the



lawyer’s trust and operating accounts and corresponding records, along with instructions to close the
practice and distribute client files and unearned funds, may be sufficient in some circumstances.
Alternatively, a lawyer might draft a simple document naming a willing transition lawyer and
provide that lawyer with a list of and access to clients and cases, information concerning client trust
funds and billings, and a springing power of attorney or some other method by which trust and
operating funds can be accessed. With some lawyers, a more sophisticated succession plan that
includes a detailed notice of office procedures, multiple powers of attorneys, contractual agreements
with transition lawyers, and so forth, may be appropriate. These examples are not meant to be
exhaustive. 

[3] Numerous resources are available to assist a lawyer in engaging in effective
succession planning and lawyers are encouraged to avail themselves of the materials available
through the State Bar of New Mexico to formulate an appropriate succession plan. 

[4] Multiple lawyer law firms likewise need to develop a formal plan for dealing with
the unexpected inability of a lawyer in the firm to practice for an extended period of time. The
appropriate notice to clients, an assessment of the status of the matters on which the lawyer was
working and any trust funds held by the firm related to the lawyer’s work, and the question of
whether the law firm can continue the representation, must all be addressed. If the lawyer who is
unable to practice is the sole, beneficial owner of the law firm, thought should be given to the
manner in which the lawyer’s ownership interest in the firm will be handled consistent with the
business needs of the law firm and the Rules of Professional Conduct.
[As adopted by Supreme Court Order No. _____________, effective _____________.]
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