PROPOSED REVISIONS TO THE RULES OF PROFESSIONAL CONDUCT
PROPOSAL 2018-036
The Code of Professional Conduct Committee has recommended amendments to
Rule 16-804 NMRA for the Supreme Court’s consideration.
If you would like to comment on the proposed amendments set forth below before
the Court takes final action, you may do so by either submitting a comment electronically
through the Supreme Court’s web site at http://supremecourt.nmcourts.gov/open-forcomment.aspx or sending your written comments by mail, email, or fax to:
Joey D. Moya, Clerk
New Mexico Supreme Court
P.O. Box 848
Santa Fe, New Mexico 87504-0848
nmsupremecourtclerk@nmcourts.gov
505-827-4837 (fax)
Your comments must be received by the Clerk on or before November 29, 2018, to be
considered by the Court. Please note that any submitted comments may be posted on the
Supreme Court’s web site for public viewing.
__________________________________
16-804. Misconduct.
It is professional misconduct for a lawyer to:
A.
violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so or do so through the acts of another;
B.
commit a criminal act that reflects adversely on the lawyer=s
honesty, trustworthiness or fitness as a lawyer in other respects;
C.
engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;
D.
engage in conduct that is prejudicial to the administration of justice;
E.
state or imply an ability to influence improperly a government
agency or official or to achieve results by means that violate the Rules of Professional
Conduct or other law; or
F.
knowingly assist a judge or judicial officer in conduct that is a
violation of applicable rules of judicial conduct or other law.
G.
engage in conduct that the lawyer knows or reasonably should know
is harassment or discrimination on the basis of race, sex, religion, national origin, ethnicity,
disability, age, sexual orientation, gender identity, or marital status in conduct related to
the practice of law. This paragraph does not limit the ability of a lawyer to accept, decline,
or withdraw from a representation in accordance with Rule 16-116 NMRA. This paragraph
does not preclude legitimate advice or advocacy consistent with these rules.
[As amended by Supreme Court Order No. 08-8300-29, effective November 3, 2008; as
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amended by Supreme Court Order No. __________, effective __________.]
Compiler's notes. The old ABA Comment has been replaced by the new 2008
Committee Commentary.
Committee Commentary. –
[1]
Lawyers are subject to discipline when they violate or attempt to violate the
Rules of Professional Conduct, knowingly assist or induce another to do so or do so through
the acts of another, as when they request or instruct an agent to do so on the lawyer=s behalf.
Paragraph A, however, does not prohibit a lawyer from advising a client concerning action
the client is legally entitled to take.
[2]
Many kinds of illegal conduct reflect adversely on fitness to practice law,
such as offenses involving fraud and the offense of willful failure to file an income tax
return. However, some kinds of offenses carry no such implication. Traditionally, the
distinction was drawn in terms of offenses involving Amoral turpitude.@[.] That concept can
be construed to include offenses concerning some matters of personal morality, such as
adultery and comparable offenses, which have no specific connection to fitness for the
practice of law. Although a lawyer is personally answerable to the entire criminal law, a
lawyer should be professionally answerable only for offenses that indicate lack of those
characteristics relevant to law practice. Offenses involving violence, dishonesty, breach of
trust, or serious interference with the administration of justice are in that category. A
pattern of repeated offenses, even ones of minor significance when considered separately,
can indicate indifference to legal obligation.
[3]
[A lawyer who, in the course of representing a client, knowingly manifests
by words or conduct, bias or prejudice based upon race, sex, religion, national origin,
disability, age, sexual orientation or socioeconomic status, violates Paragraph D when such
actions are prejudicial to the administration of justice. Legitimate advocacy respecting the
foregoing factors does not violate Paragraph D. A trial judge=s finding that peremptory
challenges were exercised on a discriminatory basis does not alone establish a violation of
this rule.] Discrimination and harassment by lawyers in violation of Paragraph G
undermine confidence in the legal profession and the legal system. Such discrimination
includes harmful verbal or physical conduct that manifests bias or prejudice towards others.
Harassment includes sexual harassment and derogatory or demeaning verbal or physical
conduct. Sexual harassment includes unwelcome sexual advances, requests for sexual
favors, and other unwelcome verbal or physical conduct of a sexual nature. The substantive
law of antidiscrimination and anti-harassment statutes and case law may guide application
of Paragraph G.
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[4]
Conduct related to the practice of law includes representing clients; interacting with
witnesses, coworkers, court personnel, lawyers, and others while engaged in the practice of law;
operating or managing a law firm or law practice; and participating in bar association, business, or
social activities in connection with the practice of law. Lawyers may engage in conduct undertaken
to promote diversity and inclusion without violating this rule by, for example, implementing
initiatives aimed at recruiting, hiring, retaining, and advancing diverse employees or sponsoring
diverse law student organizations.
[5]
A lawyer does not violate Paragraph G by limiting the scope or subject matter of
the lawyer’s practice or by limiting the lawyer’s practice to members of underserved populations
in accordance with these rules and other law. A lawyer’s representation of a client does not
constitute an endorsement by the lawyer of the client’s views or activities. See Rule 16-102(B)
NMRA.
[[4]] [6] A lawyer may refuse to comply with an obligation imposed by law upon a good
faith belief that no valid obligation exists. The provisions of Rule 16-102(D) NMRA [Paragraph
D of Rule 16-102 NMRA of the Rules of Professional Conduct] concerning a good faith challenge
to the validity, scope, meaning, or application of the law apply to challenges of legal regulation of
the practice of law.
[[5]] [7] Lawyers holding public office assume legal responsibilities going beyond those
of other citizens. A lawyer’s abuse of public office can suggest an inability to fulfill the
professional role of lawyers. The same is true of abuse of positions of private trust such as trustee,
executor, administrator, guardian, agent and officer, director or manager of a corporation or other
organization.
[Adopted by Supreme Court Order No. 08-8300-29, effective November 3, 2008; as amended by
Supreme Court Order No. __________, effective __________.]

3

11/30/2018

Comment regarding New Mex.lco Supreme Court Rule Proposal 2018-036 • Google Groups

Google Groups
Comment regarding New Mexico Supreme Court Rule Proposal 2018-036
FRED FEDERICI
Posted in group: nmsuprernecourtclerk

Joey D. Moya, Clerk
New Mexico Supreme Court
Santa Fe, New Mexico 87504-0848

SUPREME COURT Of NEW MEXICO

Nov 29, 2018 11:19 PM

FILED

NOV 2 9 2018

In May of this year, the ACLU of New Hampshire wrote a thoughtful letter outlining serious concerns
that they had over a proposed rules change under consideration by the Supreme Court of New Hampshire
that Is similar to that of New Mexico Supreme Court Rule Proposal 2018-036. Both the New Hampshire
proposal that was the subject of the ACLU's letter and the current New Mexico proposal appear to track
language from ABA Model Rule 8.4(f). A copy of the ACLU's letter can be viewed in its entirety at the
following link:
https://www.courts.state.nh.us/committees/advlscommrules/dockets/2016/2016-009/2016-009-Rule-of
Prof-Conduct-8-4-05-31-18-letter-from-ACLU-N H. pdf
While underscoring the ACLU's historic commitment to fighting discrimination and harassment against
marginalized communities, the ACLU nonetheless opposed the New Hampshire Supreme Court's proposal
as it was drafted. This is because the ACLU believed that, as it was written, the proposed rule was
"overbroad and could capture within its scope speech that is protected under the First Amendment."
Specifically, the ACLU faulted the proposed rule and its associated comments for failing to define the
terms "harassment" and "discrimination." Describing the "potentially sweeping" nature of the proposed
rule, the ACLU went on to express the further concern that "[t)he subjective nature of the terms
'harassment' and 'discrimination' also creates the possibility for arbitrary and discriminatory
enforcement."
The ACLU then proposed what it described as a "better approach." Specifically, the ACLU suggested
that ''the best way forward" would be to expressly borrow the substantive legal definitions of harassment
and discrimination that exist in substantive state or federal law and apply them to lawyers "In the practice
of law." As the ACLU viewed the situation, "expressly tying the definitions of harassment and
discrimination to the existing legal definitions, which In turn have generally been interpreted narrowly to
avoid punishing free speech ... better ensures that the ethics rule will not negatively impact First
Amendment rights."
Although I have not had the opportunity to study the matter in great detail, in reading the ACLU's letter,
and given that organization's historic commitment to protecting marginalized communities, as a member
of the Bar, it does strike me that the ACLU's ideas at least merit consideration. If the ACLU's suggested
modifications to the proposed rule, which appear reasonable on their face, could avoid chilling protected
speech under the First Amendment, would that indeed not be a ''better approach"?
Fred Federici
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