NEW MEXICO SUPREME COURT
AD HOC PRETRIAL RELEASE COMMITTEE MEETING
March 1, 2018; 1:00 p.m. - 5:00 p.m.
State Bar Center, Albuquerque NM, and by phone
To attend by phone, please use this phone number and passcode:
Toll free number: 1-800-747-5150
Access code: 0652946

AGENDA:
Welcome and announcements.
1.

Roll call.

2.

Approve meeting notes from December 15, 2017 meeting.

3.

Review and discuss the comments regarding Rule 5-409 NMRA.
(a)

Comments previously considered by the Committee:
(1)
(New) Paragraph (F)(1)(b)(i), Preliminary examinations and extensions
– approved language recommended to Supreme Court.
(2)
Paragraph (F)(5), Evidence – approved language recommended to
Supreme Court.
(3)
(New) Paragraph (F)(6), Factors to be considered – approved language
recommended to Supreme Court.
(4)
(New) Paragraph (F)(7), Permissive inference – approved language
recommended to Supreme Court.
(5)
(New) Paragraph (F)(7), Crimes or offenders flagged as dangerous by
law – Committee voted against language proposed by NMDAA.
(6)
(New) Paragraph (F)(8), Decision on motion required; continuance on
request – Committee voted against language proposed by NMDAA.

(b)

Comments remaining for the Committee to consider:
(1)
Paragraph (F)(1)(a), Time limit.
(2)
(New) Paragraph (F)(1)(c), Notice.
(3)
Paragraph (F)(2), Discovery.
(4)
Paragraph (F)(3), Defendant’s rights.
(5)
Paragraph (A), Scope.
(6)
Paragraph (B), Motion for pretrial detention.
(7)
Paragraph (E)(1), Defendant in custody when motion is filed.
(8)
(New) Paragraph (F), Initial hearing.
(9)
Paragraphs (G), Order for pretrial detention; and (H), Order setting
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(10)
(11)
(12)
(13)

conditions of release.
Paragraph (I), Further proceedings in magistrate or metropolitan court.
Paragraph (J), Expedited trial scheduling.
Paragraph (K), Successive motions for pretrial detention and motions to
reconsider.
Paragraph (L), Appeal.

4.

Review of comments related to Rule 5-401 NMRA.

5.

Review of comments related to Rule 5-403 NMRA.

6.

Review of comments related to Rule 5-408 NMRA.

7.

Other business.

Next meeting: March 21, 2018 at 1:00 p.m., State Bar Center, Albuquerque, New Mexico
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DRAFT
NEW MEXICO SUPREME COURT
AD HOC PRETRIAL RELEASE COMMITTEE
MEETING NOTES
December 15, 2017; 1:00 p.m. - 5:00 p.m.
Bernalillo County Metropolitan Court, Albuquerque, NM, and by phone
COMMITTEE MEMBERS PRESENT:
Prof. Leo Romero, Chair
Hon. Gerald Baca (by phone)
Matthew Coyte
Hon. Sandra Engel
Sen. Daniel Ivey-Soto
Jason Jaramillo
Hon. Elise Larsen
Anne Kelly
Gerald Madrid
Rep. Moe Maestas
Erich Martell (by phone)
Hon. Nan Nash
Judith Olean (by phone)
Lisa Simpson
Hon. Alan Torgerson
Hon. Victor Valdez
John Sugg (NMDAA Designee)

COMMITTEE MEMBERS ABSENT:
Jason Clack
Douglas Decker
Rep. Nate Gentry
Randy Gomez
Adrianna Grado
Hon. Buddy Hall
Hon. Conrad Perea
Rick Tedrow
OTHERS PRESENT:
Mark D’Antonio
Erin Muffoletto Baca
Richard Pugh
Andrea Reeb
Jeff Rein
Joy Willis
Terri L. Saxon (staff)

Introductory Comments:
•

Professor Leo Romero called the meeting to order at 1:05 p.m. He announced to the
committee that the United States District Court dismissed the lawsuit against the New
Mexico Supreme Court challenging the bail rules.

1.

Discussion Regarding Having Pretrial Detention Hearing and Preliminary Hearing
Held Concurrently:
•

Professor Romero brought the committee’s attention to the Committee Discussion
Draft of Rule 5-409 NMRA, included as pp. 264-275 of the materials. The
committee first discussed proposed new Subparagraph (F)(1), Preliminary
hearings and detention hearings held concurrently. After hearing the initial
comments, Professor Romero suggested that the two issues the committee
members should focus on are (1) the use of “shall” as opposed to “may” in the
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proposed amendment, and (2) the time frame allowed for the concurrent hearings.
Judge Nan Nash and Joy Willis favored the “shall” language and described the
scheduling difficulties and tax on resources that the Second Judicial District Court
faces when hearings are vacated and rescheduled, given the volume of cases it has
to manage. The district attorneys favored the “may” language, because they want
the option of prosecuting by grand jury or preliminary hearing. Mark D’Antonio
pointed out that what works in one district may not work in others, given the
varying ways the rules are interpreted and applied, and also given the different
practices among the courts regarding the use of grand juries versus the use of
preliminary hearings. The amount of time allowed between the request to hold the
two hearings concurrently and the actual hearing was thoroughly discussed, with
input from the judges, the prosecutors, and the defense counsel present. Sen.
Daniel Ivey-Soto suggested that a way to address this at the local level would be
by way of a local rule. Judge Nash stated that the Supreme Court is unlikely to
consider local rules, and wants to put a rule in place so that the practice across the
state is more uniform.
•

2.

After discussion, a majority of the committee agreed not to propose a new
Subparagraph (F)(1), and instead proposed amending existing Subparagraph
(F)(1)(b), as follows: “Extensions. The time enlargement provisions in Rule 5-104
NMRA do not apply to a pretrial detention hearing. The court may extend the time
limit for holding the hearing as follows: (i) for up to three (3) days if in the motion
for pretrial detention the prosecutor requests a preliminary hearing to be held
immediately before the detention hearing,” followed by the remaining existing
language in this subparagraph. The committee noted that the Rules of Evidence
apply in preliminary hearings but not in detention hearings. Because of this
difference, the committee agreed that the two hearings should not be combined,
but instead, the preliminary hearing should immediately precede the detention
hearing. After further discussion, the committee approved the proposed
amendment. One member opposed, and Judge Nash, on behalf of the Second
Judicial District Court, abstained.

Discussion Regarding Evidence:
•

At the last meeting, the committee approved an addition to Subparagraph (F)(5),
as follows: “The New Mexico Rules of Evidence shall not apply to the
presentation and consideration of information at the hearing. The parties may
proceed by proffer, documentary submission, witness testimony, any other
relevant evidence, or any combination thereof. New Mexico court records may be
considered without certification.” Judge Alan Torgerson suggested striking “any”
before “other relevant evidence” in the first new sentence. The committee agreed,
so that the proposed new language is as follows: “The parties may proceed by
proffer, documentary submission, witness testimony, other relevant evidence, or
Page 2 of 5

Materials, Page 4 of 139

any combination thereof. New Mexico court records may be considered without
certification.”
3.

Discussion Regarding Factors To Be Considered:
•

The committee next revisited adding factors to be considered in a detention
hearing. John Sugg reminded the committee that rather than simply refer to the
factors contained in Rule 5-401, which relate to dangerousness and flight risk, the
committee decided to propose delineating just the factors related to dangerousness
in Rule 5-409. Sen. Ivey-Soto suggested combining proposed factors (a) and (b)
into one, and suggested moving proposed factor (g), related to results of a pretrial
risk assessment instrument, from the last factor listed to the first factor. Professor
Romero said that the factors are not determinative, and that the factors also are
listed in the same order as the factors in Rule 5-401. Judge Victor Valdez
suggested that if the committee proposes a different order for the factors in Rule
5-409, it should also recommend corresponding amendments to Rule 5-401 so the
two rules are consistent.

•

After discussion, a majority voted to recommend proposed new Subparagraph
(F)(6), Factors to be considered. The court shall consider any fact relevant to the
nature and seriousness of the danger to any person or the community that would
be posed by the defendant’s release and any fact relevant to the likelihood that
conditions of release will reasonably protect the safety of any person or the
community, including but not limited to the following:
(a)
the nature and circumstances of the offense charged, including
whether the offense is a crime of violence;
(b)
the weight of the evidence against the defendant;
(c)
the history and characteristics of the defendant, including
(i)
the defendant’s character, physical and mental condition,
past conduct, history relating to drug or alcohol abuse, and criminal
history;
(ii)
whether, at the time of the current offense or arrest, the
defendant was on probation, parole, or other release pending trial,
sentencing, or appeal for any offense under federal, state, or local law; and
(iii)
whether the defendant has a history of violations of
probation, parole, or conditions of release in the ten (10) years preceding
the current charges;
(d)
the nature and seriousness of the danger to any person or the
community that would be posed by the defendant’s release;
(e)
any facts tending to indicate that the defendant may or may not
commit new crimes if released;
(f)
whether the defendant has been ordered detained under Article II,
Section 13 of the New Mexico Constitution based on a finding of
Page 3 of 5
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dangerousness in another pending case or was ordered detained based on a
finding of dangerousness in any prior case; and
(g)
any available results of a pretrial risk assessment instrument
approved by the Supreme Court for use in the jurisdiction, provided that
the court shall not defer to the recommendation in the instrument but shall
make an independent determination of dangerousness and community
safety based on all information available at the hearing.
•

4.

A minority of five members preferred that the recommendation combine proposed
(F)(6)(a) and (b) into one factor; make proposed (F)(6)(g) the first factor,
(F)(6)(a); and have combined (F)(6)(a) and (b) become (F)(6)(f). The minority
also preferred to recommend corresponding changes to Rule 5-401.

Discussion Regarding Presumption:
•

Professor Romero informed the committee that a subcommittee, comprised of
Sen. Ivey-Soto, Judge Nash, Jeff Rein, Rep. Nate Gentry, and Professor Romero,
met on December 7 and drafted the proposed presumption language included in
the Committee Discussion Draft of Rule 5-409. Because of the school shootings
in Aztec, Rick Tedrow was unable to participate on behalf of the district attorneys.
The subcommittee was mindful of not basing a presumption solely on the crime
charged when drafting the proposed language. Matthew Coyte raised a concern
with the “potential for violence” language included in the Committee Discussion
Draft, because such language has the potential to be broadly interpreted and
applied. Anne Kelly said that the prosecutor still has the burden to show that no
release conditions will reasonably protect the public. Some committee members
had concerns with defining “violence.” Sen. Ivey-Soto said that the definition in
the draft language comes from established case law, and argued in favor of
keeping the definition to give clear guidance to the courts, the prosecutors, and the
defense. The committee discussed this issue extensively, and also deliberated
about whether to specify the particular crimes that would lead to a presumption.
The committee also discussed whether “presumption” or “permissive inference”
was the correct term. Based on recent case law, the committee agreed to use
“permissive inference.” In its discussion, the committee also considered two
alternate proposals that were circulated, “DRAFT PRESUMPTION” prepared by
Professor Romero in response to concerns raised by the public defenders, and
“DRAFT PERMISSIVE INFERENCE” prepared by the public defenders’ office
to change “presumption” to “permissive inference” and to state that the burden
remains on the State notwithstanding the permissive inference. The permissive
inference is triggered by two conditions: (1) the defendant committed a felony
while on conditions of release for a previous felony; and (2) either the charged
felony or previous felony involved violence.

Page 4 of 5

Materials, Page 6 of 139

5.

•

Following the discussion, Professor Romero called for a vote. A majority voted to
recommend a new Subparagraph (F)(7), as follows: Permissive inference. Subject
to rebuttal by the person charged, it shall be a permissive inference that no release
conditions will reasonably protect the safety of any other person or the community
upon a finding of probable cause that the person committed a felony while on
conditions of release for a felony; provided that there is a separate finding of clear
and convincing evidence that one of the felonies involved violence. As used in
this rule, “violence” means use of a deadly weapon or infliction of great bodily
harm.

•

A minority of four voted to keep the “potential for violence” language.

•

John Sugg added that the district attorneys opposed recommending any version of
this subparagraph.

Remaining Issues for Discussion:
•

Professor Romero asked if the committee wished to consider any of the other
proposed revisions submitted by the NMDAA. John Sugg moved that the
committee vote on the NMDAA’s proposed (F)(7), “Crimes or offenders flagged
as dangerous by law” (Materials, pp. 8-9). Jason Jaramillo seconded the motion,
and it failed with a majority opposing.

•

John Sugg next moved for adoption of the NMDAA’s proposed (F)(8), “Decision
on motion required; continuance on request” (Materials, p. 9). Jason Jaramillo
seconded the motion, and it failed with a majority opposing.

•

The final item on the agenda, continued review and discussion of the NMDAA’s
proposals and responses from the courts and the public defender, was tabled due
to time constraints.

Professor Romero adjourned the meeting at 4:35 p.m.
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TO:

Ad Hoc Pretrial Release Committee

FROM:

Sally Paez, Committee Staff

DATE:

March 1, 2018

RE:

Pending Requests for Amendments to the Rules Governing Pretrial Release &
Detention
______________________________________________________________________________

I.

BACKGROUND

On September 26, 2017, the New Mexico District Attorneys Association submitted to the
Supreme Court proposed amendments to Rule 5-409 NMRA, governing pretrial detention
proceedings in the district court. In response, Chief Justice Judith Nakamura invited the Law Offices
of the Public Defender and New Mexico courts to submit input on the pretrial release and detention
rule amendments that took effect on July 1, 2017. The Court received input from the following
entities. The page numbers correspond to materials packet for the Committee’s November 20, 2017,
meeting.
•
•
•
•
•
•
•
•
•
•
•
•
•

N.M. District Attorneys’ Association (NMDAA), Rick Tedrow (pp. 3-10 of 263)
N.M. Criminal Defense Lawyers Association (NMCDLA), Margaret Strickland (pp. 16-19
of 263)
Law Offices of the Public Defender (LOPD), Bennett Baur (pp. 42-103 of 263)
2nd Judicial District Court, Hon. Nan Nash & Hon. Charles Brown (pp. 104-243 of 263)
3rd Judicial District Court, Hon. James Martin (pp. 40-41 of 263)
7th Judicial District Court, Hon. Matthew Reynolds (p. 20 of 263)
11th Judicial District Court, Hon. Karen Townsend (pp. 11-15 of 263)
Bernalillo County Metropolitan Court, Hon. Edward Benavidez & Hon. Vidalia Chavez (pp.
26-39 of 263)
Farmington Municipal Court, Hon. Bill Liese (p. 24 of 263)
Grants Municipal Court, Hon. Elise Larsen (pp. 23-24 of 263)
Hobbs Municipal Court, Hon. Ben Harrison (pp. 21-22 of 263)
Los Alamos Municipal Court, Hon. Alan Kirk (pp. 24-25 of 263)
Rio Rancho Municipal Court, Hon. Robert Cook (p. 25 of 263)

The Supreme Court referred the input received to the Committee, which held meetings on
November 20, 2017, and December 15, 2017. At these meetings the Committee had time to consider
some of the NMDAA’s proposed amendments to Rule 5-409 NMRA (pretrial detention). On
December 15, 2017, the Committee approved amendments to Rule 5-409. On December 21, 2017,
Professor Leo Romero submitted the Committee’s proposed amendments to the Court with a
Committee Report.
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On January 11, 2018, Justice Charles Daniels sent a letter to the Committee on behalf of the
Supreme Court. The Court thanked the Committee for its work but asked the Committee to submit
further recommendations prior to publication for comment of any proposed rule amendments.
Specifically, the Court asked the Committee to
•
consider all of the remaining requests for rule amendments;
•
provide information regarding any opposition on the part of legislative and district attorney
representatives, especially with regard to the pros and cons of the wording of the
Committee’s proposed new Subparagraph (F)(7) of Rule 5-409 (permissive inferences);
•
reconsider the Committee proposal in light of the recent precedential bail opinions: State v.
Ferry, 2018-NMSC-004 (No. 36,786; Dec. 28, 2017); State ex rel. Torrez v. Whitaker, 2018NMSC-005 (No. 36,379; Jan. 11, 2018); State v. Groves, 2018-NMSC-006 (No. 36,363; Jan.
11, 2018); and
•
provide minority reports from any dissenters, describing areas of disagreement and
explanations of minority positions.
II.

PENDING REQUESTS FOR RULE REVISIONS

A summary of pending requests for rule amendments is set forth below. The suggestions are
organized by rule number. Although this summary references only the district court rules,
Committee staff anticipates that any amendments to the district court rules will be incorporated into
the rules for magistrate, metropolitan, and municipal courts, as appropriate. The page numbers
correspond to materials packet for the November 20, 2017, meeting. This summary is provided as
a discussion guide only and focuses on specific suggestions for rule amendments. This summary
does not describe all of the input received. Please refer to the full comments for context and
additional information.
________________________________________________________________________________
A.

RULE 5-401. PRETRIAL RELEASE.

General comments.
NMCDLA (pp. 16-18 of 263) - Suggests creating a mechanism for immediate release of people
charged with non-violent offenses. Any necessary conditions of release could subsequently be set
on motion of the prosecutor.
Rio Rancho Municipal Court (p. 25 of 263) - Suggests that although it may be appropriate to not put
a secured bond amount on an arrest warrant, bench warrants for failure to appear are different and
could be subject to a secured bond.
Subparagraph (A)(1). Time.
11th Judicial District Court (p. 13 of 263) - Suggests changing the time limit from 3 days to 10 days.
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Subparagraph (A)(2). Right to counsel.
Los Alamos Municipal Court (p. 25 of 263) - Suggests that defense counsel may not be available
for a hearing that is held within 3 days.
Paragraph B. Right to pretrial release; recognizance or unsecured appearance bond.
11th Judicial District Court (pp. 11-12 of 263) - Previously, magistrate courts making a probable
cause determination under Rule 6-203 would set secured bond, and Form 9-207A (prior to 12/31/17
amendments) included a place for this. Concerned that under Rule 6-401(B), the only options when
making a probable cause determination under Rule 6-203 are either release on recognizance or
release on unsecured bond. Suggests that (1) the magistrate judge should be permitted to order
detention pending a hearing under Rule 6-401 if the defendant is dangerous, and (2) Rule 6-401(B)
should be clarified as to how it should be applied in the context of ex parte evaluations of arrests that
occur prior to a hearing on conditions of release.
11th Judicial District Court (p. 12 of 263) - Suggests either providing resources for the court to
collect on unsecured bonds or eliminating the unsecured bond option from the rule.
Hobbs Municipal Court (p. 21-22) - Comments that most defendants can afford secured bonds and
that the elimination of secured bonds for most defendants has increased the rate of failure to appear.
Paragraph C. Factors to be considered in determining conditions of release.
Bernalillo County Metropolitan Court (p. 30 of 263) - Currently, it is mandatory for the court to
consider the defendant’s financial resources and the results of a pretrial risk assessment instrument,
while the other factors are optional. Suggests that all of the factors should be optional.
Farmington Municipal Court (p. 24 of 263) - Comments that the municipal court lacks access to III,
NCIC, or any other government-based information services to review the defendant’s history.
Los Alamos Municipal Court (p. 25 of 263) - Comments that during off hours, the municipal court
lacks access to systems providing information about defendants’ criminal history and previous
failures to appear. The lack of information has increased the length of time defendants spend in jail
after initial arrest. The number of required hearings is increasing. The court may experience an
increase in failure to appear warrants.
Paragraph D. Non-monetary conditions of release.
NMCDLA (p. 18 of 263) - Suggests that courts should not be permitted to impose expensive
conditions of release (e.g. drug testing, electronic monitoring) on non-dangerous defendants. Some
courts detain defendants until they can pay for expensive services.
11th Judicial District Court (pp. 12 of 263) - Suggests clarifying (1) whether a defendant may be
Page 3 of 14

Materials, Page 10 of 139

detained while making arrangements to meet the conditions imposed; and (2) whether GPS monitors
or alcohol monitoring bracelets should be considered non-monetary conditions of release, given that
they require a financial outlay on the defendant’s part.
Farmington Municipal Court (p. 24) - Comments that the court lacks access to pretrial services and
has had to divert funds from probation to accomplish this task.
Los Alamos Municipal Court (p. 25 of 263) - Comments that there is a lack of resources for
conditions of release.
Subparagraph (D)(1). Condition to remain in custody of designated person.
11th Judicial District Court (p. 13 of 263) - Consider what recourse is available if the designated
person fails in his or her responsibilities.
Subparagraph (D)(13). Condition to maintain contact with attorney.
11th Judicial District Court (p. 13 of 263) - Notes that Form 9-303 NMRA (Order setting conditions
of release) includes a checkbox for the condition that the defendant must maintain contact with an
attorney. But this condition is not listed in Rule 5-401(D). Does defense counsel have an obligation
to inform the court if the defendant violates this condition? Consider implications under Rule 12-106
of the Rules of Professional Conduct, which requires the attorney to keep client information
confidential but permits the attorney to reveal information to the extent the attorney believes
reasonably necessary to comply with law or a court order.
Paragraph E. Secured Bond.
Bernalillo County Metropolitan Court (pp. 26-27 of 263) - Suggests that the court should be
permitted to impose a secured bond in response to community safety concerns.
Subparagraph (H)(2). Review Hearing.
11th Judicial District Court (p. 13 of 263) - Suggests changing the time limit from 5 days to 10 days.
Bernalillo County Metropolitan Court - (p. 27 of 263) - Requests guidance on how judges should
assess a defendant’s financial ability to post a bond. Suggests that if the defendant is unable to post
secured bond and files a motion for review, the defendant should be required to plead inability to
pay with some specificity, which could be accomplished by requiring the defendant to submit Form
9-301A (Pretrial release financial affidavit).
Subparagraph (K)(6). District court order; transmission to magistrate, metropolitan, or
municipal court.
Bernalillo County Metropolitan Court (pp. 28-29 of 263) - Suggests that when a case is transferred
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to the district court for a review hearing under Rule 5-401, the case should remain in the district
court. Alternatively, if the case will be transferred back to metropolitan court, suggest requiring the
district court to transmit its order to the metropolitan court within 24 hours (currently, the rule says
“promptly”).
Paragraph L. Expedited trial scheduling for defendant in custody.
LOPD (pp. 85-86 of 263) - Suggests incorporating the following time limits: for misdemeanors,
either 60 days from arraignment or 45 days from the order setting conditions of release, whichever
is later; for simple felony cases, within 90 days of arraignment or 60 days from the order setting
conditions of release, whichever is later; for intermediate felony cases, within 180 days of
arraignment or 90 days of the order setting conditions of release, whichever is later; for complex
felony cases, within 300 days of arraignment or 150 days of the order setting conditions of release,
whichever is later.
______________________________________________________________________________
B.

RULE 5-403. REVOCATION OR MODIFICATION OF RELEASE ORDERS.

Bernalillo County Metropolitan Court (pp. 30-31) - In a situation where a defendant’s pretrial
release is revoked prior to a preliminary examination, suggest clarifying whether the defendant can
be detained for only 10 days or for the full 60 days provided by Rule 5-302(A)(1) (time limits for
preliminary examination).
Paragraph C. Issuance of summons or bench warrant.
11th Judicial District Court (p. 14 of 263) - Suggests clarifying what language should be used in the
“bond provisions” area of a bench warrant for failure to appear, see Form 9-212 NMRA. The court
is under the impression that it should not use “no bond hold” and has instead been using “the
defendant shall be detained until further order of this court.” But the court is concerned that other
states may interpret this language as contrary to the language in the warrant authorizing extradition.
Subparagraph (D)(1). Initial hearing (time).
7th Judicial District Court (p. 20 of 263) - Suggests changing the time limit from 3 days to “on the
next criminal docket.”
11th Judicial District Court (p. 13 of 263) - Suggests changing time limit from 3 days to 10 days.
Subparagraph (D)(2). Initial hearing (options).
Bernalillo County Metropolitan Court (pp. of 37 of 263) - Suggests adding an additional option as
follows: “or commence a prosecution for contempt, or contempt sanctions, under Rule 5-112(D)
NMRA.”
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Subparagraph (E)(1). Evidentiary hearing (time).
Bernalillo County Metropolitan Court (pp. 31, 37 of 263) - Suggests changing the time limits from
7 days after the initial hearing to 10 days after the initial hearing to allow 3 days for mailing and to
allow the district attorney to comply with the notice provisions in the Victim’s of Crime Act, NMSA
1978, § 31-26-9(B) (“The district attorney’s office shall provide the victim with oral or written
notice, in a timely fashion, of a scheduled court proceeding attendant to the criminal offense.”).
Subparagraph (E)(2). Evidentiary hearing (defendant’s rights).
Bernalillo County Metropolitan Court (p. 37 of 263) - Suggests clarifying that the defendant shall
be afforded the opportunity “to present any information in mitigation.”
Paragraph F. Order at completion of evidentiary hearing.
Bernalillo County Metropolitan Court (pp. 31, 37-38 of 263) - Suggests that if revocation is based
on the defendant being charged with a new crime, then the evidentiary standard should be probable
cause, but if the revocation is based on violation of another condition of release, the evidentiary
standard should be clear and convincing evidence. See 18 U.S.C. 3148. Also suggests adding the
imposition of sanctions as an additional option. Provides the following redline:
F.
Order at completion of evidentiary hearing. At the completion of
an evidentiary hearing, the court shall determine whether the defendant has violated
a condition of release or whether revocation of the defendant’s release is necessary
to prevent interference with witnesses or the proper administration of justice. The
court may
(1)
continue the existing conditions of release;
(2)
set new or additional conditions of release in accordance with
Rule 5-401 NMRA; or
(3)
revoke the defendant’s release, if the court finds [by clear and
convincing evidence] that there is:
(a)
probable cause to believe that the defendant has
committed a federal, state, or local crime while on release; or
(b)
clear and convincing evidence that the person has
violated any other condition of release; and
(ac) the defendant has [willfully] violated a condition of
release and that no condition or combination of conditions will reasonably ensure the
defendant’s compliance with the release conditions ordered by the court; or
(bd) revocation of the defendant’s release is necessary to
prevent interference with witnesses or the proper administration of justice.
An order revoking release shall include written findings of the individualized facts
justifying revocation.
(4)
impose sanctions.
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Paragraph I. Expedited trial scheduling for defendant in custody.
LOPD (pp. 85-86 of 263) - Suggests incorporating the following time limits: for misdemeanors,
either 60 days from arraignment or 45 days from the order setting conditions of release, whichever
is later; for simple felony cases, within 90 days of arraignment or 60 days from the order setting
conditions of release, whichever is later; for intermediate felony cases, within 180 days of
arraignment or 90 days of the order setting conditions of release, whichever is later; for complex
felony cases, within 300 days of arraignment or 150 days of the order setting conditions of release,
whichever is later.
Subparagraph (K)(4). Transmission of district court order to magistrate, metropolitan, or
municipal court.
Bernalillo County Metropolitan Court (pp. 28-29 of 263) - Suggests that when a case is transferred
to the district court for a review hearing under Rule 5-403, the case should remain in the district
court. Alternatively, if the case will be transferred back to metropolitan court, suggest requiring the
district court to transmit its order to the metropolitan court within 24 hours (currently, the rule says
“promptly”).
________________________________________________________________________________
C.

RULE 5-408. PRETRIAL RELEASE BY DESIGNEE.

General comments.
Grants Municipal Court (p. 23 of 263) - Comments that the rule seems to possibly give the
impression that being arrested is no big deal because there will be an immediate release. Also,
municipal court designees don’t have access to criminal history and other background information,
which often results in persons being arrested and released on recognizance time and time again.
Farmington Municipal Court (p. 24 of 263) - Releasing intoxicated homeless defendants as required
by the rule requires more pre-trial conferences in Farmington Municipal Court, with a fiscal impact
of $15,000-20,000.
Subparagraph (B)(1). Persons eligible.
11th Judicial District Court (p. 14 of 263) - Suggests clarifying that, “if known,” a designee shall
not release a person who has an outstanding bench or arrest warrant unless the outstanding warrant
itself specifically provides for release.
_______________________________________________________________________________
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D.

RULE 5-409. PRETRIAL DETENTION.

Paragraph A. Scope.
NMDAA (p. 6 of 263) - Suggests adding the following language to the end of the existing
paragraph:
Pretrial detention hearings are to be limited to determining whether release of the
defendant would present a danger to any person or the community. They are not
intended to require any party to obtain or produce discovery except as set forth in
this rule.
Paragraph B. Motion for pretrial detention.
2nd Judicial District Court (p. 110 of 263) - Suggests adding a requirement that the prosecutor must
certify in the motion for pretrial detention that the prosecutor will indict the case within the 10-day
deadline set forth in Rule 5-302(A)(1) NMRA.
Subparagraph (E)(1). Defendant in custody when motion is filed.
NMDAA (pp. 6-7 of 263) - Suggests revising the last sentence of the subparagraph as follows:
All authority of any person to release a defendant pursuant to such designation is
terminated upon receipt of a detention motion until [further court order]
(a)
the district, metropolitan, or magistrate court finds no probable cause
under Rules 5-301(C), 6-203(C), or 7-203(C) NMRA;
(b)
the district, metropolitan, or magistrate court dismisses the current
charges; or
(c)
the district court orders that conditions of release can reasonably
protect the safety of any person and the community and imposes such conditions of
release.
Proposed New Paragraph F. Initial hearing.
LOPD (pp. 77-82 of 263) - Suggests inserting the following paragraph as a new Paragraph F and
renumbering subsequent paragraphs. Also suggests commentary clarifying that the 24 hours is
computed as provided in Rule 5-104 NMRA.
F.
Initial hearing. Within twenty-four (24) hours of the filing of a
motion seeking pretrial detention in the district, magistrate, or metropolitan court, the
case shall be reviewed by the district court. To facilitate that review, immediately
upon filing a motion seeking pretrial detention, the prosecutors shall provide a copy
of the motion, the criminal complaint, and any available criminal history and risk
assessment instrument to the district court. As part of that review, the district court
shall
(1)
determine whether probable cause exists based upon review
of the criminal complaint;
Page 8 of 14
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(2)
set discovery obligations upon demand of the parties;
(3)
determine whether detention pending evidentiary hearing is
warranted and, if not, order conditions of release; and
(4)
schedule the case for hearing on the detention motion.
Defendant is permitted, but not required to provide information to the court for this
initial review.
Paragraph F. Pretrial detention hearing.
Proposed New Provisions - Preliminary examinations.
NMDAA (p. 7 of 263) - Suggests adding the following language as a new, second sentence:
Upon the request of the prosecutor, the district court shall set the matter for a
preliminary hearing to be held concurrently with the motion for pretrial detention
and, for cases pending in the magistrate or metropolitan court, shall provide notice
to the magistrate or metropolitan court that the preliminary hearing is to be held in
the district court.
2nd Judicial District Court - Suggests that current problems concerning lack of discovery and lack
of information presented in detention hearings could be addressed by holding a preliminary
examination immediately prior to the detention hearing. This should be required in all cases and not
only on request of the prosecutor.
7th Judicial District Court - Opposes requiring the district court to hold a preliminary examination
in conjunction with the detention hearing.
Subparagraph (F)(1)(a). Time limit.
NMDAA (p. 7 of 263) - Suggests changing time limit from 5 days to 7 days.
NMCDLA (p. 18 of 263) - Suggests changing time limit from 5 days to 3 days. Alternatively, amend
the rule to provide that the time limit is 5 calendar days (and not 5 days under Rule 5-104, which
excludes weekends and holidays). Additionally, if the hearing is not timely held, there should be a
remedy, specifically, the defendant should be released pending the hearing.
7th Judicial District Court (p. 20 of 263) - Suggests changing time limit from 5 days to “on the next
criminal docket.”
11th Judicial District Court (p. 13 of 263) - Suggests changing time limit from 5 days to 10 days.
Subparagraph (F)(1)(b). Extensions.
NMDAA (p. 7 of 263) - Suggests the following revision: “The court may extend the time limit for
[holding] commencing the hearing as follows . . . .”
Page 9 of 14
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Proposed New Subparagraph (F)(1)(c). Notice.
NMDAA (p. 7 of 263) - Suggests adding a new subparagraph as follows:
(c) Notice. The court shall promptly notify the parties of the date of the
hearing and shall comply with the notice requirement in NMSA 1978, Section 31-2610 of the Victims of Crime Act, where applicable.
Subparagraph (F)(2). Discovery.
NMDAA (p. 7 of 263) - Suggests revising as follows:
[At least twenty-four (24) hours before the hearing, the prosecutor shall provide the
defendant with all evidence relating to the motion for pretrial detention that is in the
possession of the prosecutor or is reasonably available to the prosecutor.] Pretrial
detention is not intended to be a discovery tool for either party. Both parties,
however, shall disclose or make available in advance of the hearing any evidence
intended to be introduced at the hearing. All exculpatory evidence known to the
prosecutor must be disclosed. [The prosecutor may introduce evidence at the hearing
beyond that referenced in the motion, but the prosecutor must provide prompt
disclosure to the defendant prior to the hearing.]
NMCDLA (p. 18 of 263) - Suggests adding specific remedies for rule violations.
LOPD (pp. 90-95 of 263) - Suggests adding the following sentence to the end of the existing
subparagraph:
Failure to provide such discovery to the defendant shall result in either a dismissal
of the motion, or immediate release of the defendant pending a later reset of the
hearing at such time as the discovery is permitted.
LOPD suggests adding corresponding commentary as follows:
Subparagraph (F)(2) requires that “all evidence relating to the motion” be provided
by the prosecutor to the defendant. Such evidence means any evidence referenced in
any documentary or testimonial evidence used to establish probable cause that a
crime has been committed. See State v. Robinson, 160 A.3d 1 (N.J. 2017) (explaining
that under rule requiring reports and statements be turned over, that meant any report
or statement mentioned in the complaint or reports used for the detention hearing).
2nd Judicial District Court (p. 109 of 263) - Suggests that the rule should provide a specific remedy
for failure to comply with discovery orders.
Subparagraph (F)(3). Defendant’s rights.
LOPD (pp. 95-97 of 263) - Suggests adding the following citation to the end of the committee
commentary for Paragraph F to further define the defendant’s rights:
State v. Segura, 2014-NMCA-037, 321 P.3d 140 (noting that an accused has a higher
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liberty interest than a probationer or parolee, and that a defendant has a due process
right to examine witnesses and evidence presented by the State).
Subparagraph (F)(5). Evidence.
NMDAA (p. 8 of 263) - Suggests adding the following to the end of the existing subparagraph:
The parties may proceed by proffer, documentary submission, or witness testimony,
or any combination thereof. The court shall not require any party to submit evidence
or information in any particular form. At the request or a party or on the court’s own
motion, the court may take judicial notice of information contained in official New
Mexico court records.
NMCDLA (p. 18 of 263) - Suggests that the prosecutor should be required to present information
on dangerousness besides the criminal complaint.
LOPD (pp. of 263) - Suggests adding the following to the end of the existing provision: but
evidence secured in violation of the United States Constitution or Constitution of the State of New
Mexico shall not be admissible or considered by the court.
2nd Judicial District Court (pp. 108-09 of 263) - Has concerns about prosecutors relying on
complaints and proffers alone; suggests specifying the types of evidence that should be presented.
Proposed New Subparagraph (F)(6). Factors to be considered.
NMDAA (p. 8 of 263) - Suggests adding a list of factors that shall be considered by the district
court, based on some of the factors set forth in Rule 5-401(C).
Proposed New Subparagraph (F)(7). Crimes or offenders flagged as dangerous by law.
NMDAA (pp. 8-9 of 263) - Suggests adding a requirement that the court must consider whether a
felony offense or offender falls into any of the following categories already established by the
Legislature: serious violent offender, habitual offender, use of a firearm to commit a felony,
possession of a firearm by a convicted felon, sex offender, habitual DUI, habitual DV, and crime
committed while incarcerated or on probation or parole.
NMCDLA (pp. 7 of 263) - Suggests designating “dangerous” crimes for which pretrial detention
may be ordered, using either the list from the competency statute, see NMSA 1978, § 31-9-1.4 (“a
felony that involves the infliction of great bodily harm on another person; a felony that involves the
use of a firearm”; aggravated arson; criminal sexual penetration; or criminal sexual contact of a
minor), or the list of serious violent offenses set forth in NMSA 1978, § 33-2-34 (L)(4).
Proposed New Subparagraph (F)(8). Decision on motion required; continuance on request.
NMDAA (p. 9 of 263) - Suggests adding the following new subparagraph:
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(8)
Decision on motion required; continuance on request. The court
shall decide the motion based on the evidence and information in the motion or
presented at the hearing and shall not delay consideration of or deny the motion
pending further discovery or submission of additional or different evidence, except
that either party may mvoe the court to continue the hearing for up to three (3) days
for good cause shown. During any continuation of the hearing the defendant shall
remain in custody.
Paragraph G. Order setting conditions of release.
2nd Judicial District Court (p. 109-10 of 263) - Suggests that the district court needs more than 2
days to issue a written order.
Paragraph H. Order setting conditions of release.
NMDAA (p. 9 of 263) - If proposed new Subparagraph (F)(7) (flagged as dangerous) is adopted,
suggests adding the following sentence to the end of Paragraph H:
If Subparagraph (F)(7) applies, the court’s findings must explain why release is
approriate in spite of the heightened danger identified by the Legislature.
2nd Judicial District Court (p. 109-10 of 263) - Suggests that the district court needs more than 2
days to issue a written order.
Paragraph I. Further proceedings in magistrate or metropolitan court.
LOPD (pp. 86-88 of 263) - Suggests that once a detention motion is filed, all further proceedings
should be transferred to the district court (not remanded to magistrate or metropolitan court).
Provides specific amendments to Paragraph C and Paragraph I to enact this suggestion.
3rd Judicial District Court (p. 40-41 of 263) - Suggests eliminating the provision that permits the
magistrate or metropolitan court to alter the conditions of release set by the district court.
Bernalillo County Metropolitan Court (pp. 28-29 of 263) - Suggests that when a case is transferred
to the district court for a detention hearing under Rule 5-409, the case should remain in the district
court. Alternatively, if the case will be transferred back to metropolitan court, suggest requiring the
district court to transmit its order to the metropolitan court within 24 hours (currently, the rule says
“promptly”).
Paragraph J. Expedited trial scheduling.
LOPD (pp. 83-86 of 263) - Suggests revising as follows:
J.
Expedited trial scheduling for defendant in custody. The district
court shall provide expedited priority scheduling in a case in which the defendant is
detained pending trial. Such expedited scheduling shall be as follows: on any case
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considered to be simple by the district court, trial must take place within 90 days of
the order of detention; on intermediate cases, within 180 days of the order of
detention; on complex cases, within 300 days of the order of detention. A defendant
may waive this right to expedited scheduling by either a specific number of days or
entirely. If such trial does not take place within the deadline, the defendant must be
immediately released from custody, and the State is foreclosed from seeking
detention under this rule a second time.
2nd Judicial District Court (pp. 110-11 of 263) - Suggests defining “expedited.”
Paragraph K. Successive motions for pretrial detention and motions to reconsider.
NMCDLA (p. 18 of 263) - Suggests that if the prosecutor withdraws a pending motion to reconsider,
the prosecutor should be required to wait at least a week before the prosecutor can re-file the motion.
LOPD (pp. 82-83 of 263) - Suggests revising as follows:
K.
Successive motions for pretrial detention and motions to
reconsider. On written motion of the prosecutor or the defendant, the court may
reopen the detention hearing at any time before trial if the court finds that
information exists that was not known to the movant at the time of the hearing or if
circumstances have changed subsequent to the hearing, and if such information or
circumstance [and that] has a material bearing on whether the previous ruling should
be reconsidered.
3rd Judicial District Court (p. 41 of 263) - Suggests clarifying where a successive motion or motion
to reconsider should be filed—magistrate court, or district court? Suggests that the district court
should retain jurisdiction to consider successive motions and motions to reconsider.
Paragraph L. Appeal.
LOPD (pp. 97-99 of 263) - Suggests adding the following sentence: The appellate court will review
the findings and conclusions of the district court de novo. If this amendment is adopted,
corresponding amendments should be made to Rule 12-204(D)(2)(b) NMRA (Expedited appeals
from orders regarding release or detention entered prior to a judgment of conviction).
_______________________________________________________________________________
E.

GENERAL COMMENTS

LOPD (p. 86 of 263) - Suggests expanding Bernalillo County’s Case Management Pilot Project
(CMO) to the rest of the state. See LR2-308 NMRA.
7th Judicial District Court (p. 20 of 263) - Supports the adoption of legislation providing that
magistrate courts are courts of record for purposes of conducting pretrial detention hearings.
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Bernalillo County Metropolitan Court (pp. 28-29 of 263) - As noted above, suggests that when a
case is transferred to the district court for a review hearing under Rule 5-401 or Rule 5-403 or a
pretrial detention hearing under Rule 5-409, the case should remain in the district court.
Alternatively, suggests more robust procedures or commentary to ensure communication between
courts and litigants when cases are transferred back and forth, as follows:
•
If a case is pending in metropolitan court and a corresponding matter is initiated in the
district court, the parties should be required to file courtesy copies of all pleadings in the
metropolitan court.
•
The district court case and metropolitan court case should be related and visible in Odyssey,
and orders issued in such cases should include both case numbers.
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5-409. Pretrial detention.
A.
Scope. Notwithstanding the right to pretrial release under Article II, Section 13 of
the New Mexico Constitution and Rule 5-401 NMRA, under Article II, Section 13 and this rule,
the district court may order the detention pending trial of a defendant charged with a felony
offense if the prosecutor files a written motion titled “Expedited Motion for Pretrial Detention”
and proves by clear and convincing evidence that no release conditions will reasonably protect
the safety of any other person or the community.
B.
Motion for pretrial detention. The prosecutor may file a written expedited
motion for pretrial detention at any time in both the court where the case is pending and in the
district court. The motion shall include the specific facts that warrant pretrial detention.
(1)
The prosecutor shall immediately deliver a copy of the motion to
(a)
the detention center holding the defendant, if any;
(b)
the defendant and defense counsel of record, or, if defense counsel
has not entered an appearance, the local law office of the public defender or, if no local office
exists, the director of the contract counsel office of the public defender.
(2)
The defendant may file a response to the motion for pretrial detention in
the district court, but the filing of a response shall not delay the hearing under Paragraph F of this
rule. If a response is filed, the defendant shall promptly provide a copy to the assigned district
court judge and the prosecutor.
C.
Case pending in magistrate or metropolitan court. If a motion for pretrial
detention is filed in the magistrate or metropolitan court and a probable cause determination has
not been made, the magistrate or metropolitan court shall determine probable cause under Rule
6-203 NMRA or Rule 7-203 NMRA. If the court finds no probable cause, the court shall order
the immediate personal recognizance release of the defendant under Rule 6-203 NMRA or Rule
7-203 NMRA and shall deny the motion for pretrial detention without prejudice. If probable
cause has been found, the magistrate or metropolitan court clerk shall promptly transmit to the
district court clerk a copy of the motion for pretrial detention, the criminal complaint, and all
other papers filed in the case. The magistrate or metropolitan court’s jurisdiction to set or amend
conditions of release shall then be terminated, and the district court shall acquire exclusive
jurisdiction over issues of pretrial release until the case is remanded by the district court
following disposition of the detention motion under Paragraph I of this rule.
D.
Case pending in district court. If a motion for pretrial detention is filed in the
district court and probable cause has not been found under Article II, Section 14 of the New
Mexico Constitution or Rule 5-208(D) NMRA, Rule 5-301 NMRA, Rule 6-203 NMRA, Rule
6-204(B) NMRA, Rule 7-203 NMRA, or Rule 7-204(B) NMRA, the district court shall
determine probable cause in accordance with Rule 5-301 NMRA. If the district court finds no
probable cause, the district court shall order the immediate personal recognizance release of the
defendant under Rule 5-301 NMRA and shall deny the motion for pretrial detention without
prejudice.
E.
Detention pending hearing; warrant.
(1)
Defendant in custody when motion is filed. If a detention center receives
a copy of a motion for pretrial detention, the detention center shall distribute the motion to any
person designated by the district, magistrate, or metropolitan court to release defendants from
custody under Rule 5-401(N) NMRA, Rule 5-408 NMRA, Rule 6-401(M) NMRA, Rule 6-408
NMRA, Rule 7-401(M) NMRA, or Rule 7-408 NMRA. All authority of any person to release a
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defendant pursuant to such designation is terminated upon receipt of a detention motion until
further court order.
(2)
Defendant not in custody when motion is filed. If the defendant is not in
custody when the motion for pretrial detention is filed, the district court may issue a warrant for
the defendant’s arrest if the motion establishes probable cause to believe the defendant has
committed a felony offense and alleges sufficient facts that, if true, would justify pretrial
detention under Article II, Section 13 of the New Mexico Constitution. If the motion does not
allege sufficient facts, the court shall issue a summons and notice of hearing.
F.
Pretrial detention hearing. The district court shall hold a hearing on the motion
for pretrial detention to determine whether any release condition or combination of conditions set
forth in Rule 5-401 NMRA will reasonably protect the safety of any other person or the
community.
(1)
Time.
(a)
Time limit. The hearing shall be held promptly. Unless the court
has issued a summons and notice of hearing under Subparagraph (E)(2) of this rule, the hearing
shall commence no later than five (5) days after the later of the following events:
(i)
the filing of the motion for pretrial detention; or
(ii)
the date the defendant is arrested as a result of the motion
for pretrial detention.
(b)
Extensions. The time enlargement provisions in Rule 5-104
NMRA do not apply to a pretrial detention hearing. The court may extend the time limit for
holding the hearing as follows:
(i)
for up to three (3) days upon a showing that extraordinary
circumstances exist and justice requires the delay;
(ii)
upon the defendant filing a written waiver of the time limit;
or
(iii)
upon stipulation of the parties.
(2)
Discovery. At least twenty-four (24) hours before the hearing, the
prosecutor shall provide the defendant with all evidence relating to the motion for pretrial
detention that is in the possession of the prosecutor or is reasonably available to the prosecutor.
All exculpatory evidence known to the prosecutor must be disclosed. The prosecutor may
introduce evidence at the hearing beyond that referenced in the motion, but the prosecutor must
provide prompt disclosure to the defendant prior to the hearing.
(3)
Defendant’s rights. The defendant has the right to be present and to be
represented by counsel and, if financially unable to obtain counsel, to have counsel appointed.
The defendant shall be afforded an opportunity to testify, to present witnesses, to compel the
attendance of witnesses, to cross-examine witnesses who appear at the hearing, and to present
information by proffer or otherwise. If the defendant testifies at the hearing, the defendant’s
testimony shall not be used against the defendant at trial except for impeachment purposes or in a
subsequent prosecution for perjury.
(4)
Prosecutor’s burden. The prosecutor must prove by clear and convincing
evidence that no release conditions will reasonably protect the safety of any other person or the
community.
2
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(5)
Evidence. The New Mexico Rules of Evidence shall not apply to the
presentation and consideration of information at the hearing.
G.
Order for pretrial detention. The court shall issue a written order for pretrial
detention at the conclusion of the pretrial detention hearing if the court determines by clear and
convincing evidence that no release conditions will reasonably protect the safety of any other
person or the community. The court shall file written findings of the individualized facts
justifying the detention as soon as possible, but no later than two (2) days after the conclusion of
the hearing.
H.
Order setting conditions of release. The court shall deny the motion for pretrial
detention if, on completion of the pretrial detention hearing, the court determines that the
prosecutor has failed to prove the grounds for pretrial detention by clear and convincing
evidence. At the conclusion of the pretrial detention hearing, the court shall issue an order setting
conditions of release under Rule 5-401 NMRA. The court shall file written findings of the
individualized facts justifying the denial of the detention motion as soon as possible, but no later
than two (2) days after the conclusion of the hearing.
I.
Further proceedings in magistrate or metropolitan court. Upon completion of
the hearing, if the case is pending in the magistrate or metropolitan court, the district court shall
promptly transmit to the magistrate or metropolitan court a copy of either the order for pretrial
detention or the order setting conditions of release. The magistrate or metropolitan court may
modify the order setting conditions of release upon a showing of good cause, but as long as the
case remains pending, the magistrate or metropolitan court may not release a defendant who has
been ordered detained by the district court.
J.
Expedited trial scheduling for defendant in custody. The district court shall
provide expedited priority scheduling in a case in which the defendant is detained pending trial.
K.
Successive motions for pretrial detention and motions to reconsider. On
written motion of the prosecutor or the defendant, the court may reopen the detention hearing at
any time before trial if the court finds that information exists that was not known to the movant at
the time of the hearing and that has a material bearing on whether the previous ruling should be
reconsidered.
L.
Appeal. Either party may appeal the district court order disposing of the motion
for pretrial detention in accordance with Rule 5-405 NMRA and Rule 12-204 NMRA. The
district court order shall remain in effect pending disposition of the appeal.
M.
Judicial discretion; disqualification and excusal. Action by any court on any
matter relating to pretrial detention shall not preclude the subsequent statutory disqualification of
a judge. A judge may not be excused from presiding over a detention hearing unless the judge is
required to recuse under the provisions of the New Mexico Constitution or the Code of Judicial
Conduct.
[Adopted by Supreme Court Order No. 17-8300-005, effective for all cases pending or filed on or
after July 1, 2017.]
Committee commentary. —
Paragraph A - In addition to the detention authority for dangerous defendants authorized by the
2016 amendment to Article II, Section 13 of the New Mexico Constitution, a court conceivably
3
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could be faced with a request to detain under the preexisting exception to the right to pretrial
release in “capital offenses when the proof is evident or the presumption great.” As a result of the
repeal of capital punishment for offenses committed after July 1, 2009, this provision will be
applicable only to offenses alleged to have been committed prior to that date for which capital
punishment may be imposed.
Paragraph B - Paragraph B permits the prosecutor to file a motion for pretrial detention at any
time. The prosecutor may file the motion at the same time that the prosecution requests a warrant
for the defendant’s arrest under Rule 5-208(D) NMRA.
Paragraph C - Under Paragraph C, the filing of a motion for pretrial detention deprives the
magistrate or metropolitan court of jurisdiction to set or amend the conditions of release. The
filing of the motion does not, however, stay the case in the magistrate or metropolitan court.
Nothing in this rule shall prevent timely preliminary examinations from proceeding while the
detention motion is pending.
Paragraphs C and D - Federal constitutional law requires a “prompt judicial determination of
probable cause” to believe the defendant committed a chargeable offense, before or within 48
hours after arrest, in order to continue detention or other significant restraint of liberty. Cty. of
Riverside v. McLaughlin, 500 U.S. 44, 47, 56 (1991). A finding of probable cause does not
relieve the prosecutor from proving the grounds for pretrial detention by clear and convincing
evidence.
Paragraph F - Paragraph F sets forth procedures for pretrial detention hearings. Subparagraph
(F)(3) describes the defendant’s rights at the hearing. The defendant shall be entitled to appear
and participate personally with counsel before the judge conducting the detention hearing, rather
than by any means of remote electronic conferencing. Subparagraph (F)(5) provides that the
Rules of Evidence do not apply at a pretrial detention hearing, consistent with Rule 111101(D)(3)(e) NMRA. Like other types of proceedings where the Rules of Evidence do not
apply, at a pretrial detention hearing the court is responsible “for assessing the reliability and
accuracy” of the information presented. See United States v. Martir, 782 F.2d 1141, 1145 (2d
Cir. 1986) (explaining that in a pretrial detention hearing the judge “retains the responsibility for
assessing the reliability and accuracy of the government’s information, whether presented by
proffer or by direct proof”); State v. Ingram, 155 A.3d 597 (N.J. Super. Ct. App. Div. 2017)
(holding that it is within the discretion of the detention hearing court to determine whether a
pretrial detention order may be supported in an individual case by documentary evidence, proffer,
one or more live witnesses, or other forms of information the court deems sufficient); see
also United States v. Marshall, 519 F. Supp. 751, 754 (E.D. Wis. 1981) (“So long as the
information which the sentencing judge considers has sufficient indicia of reliability to support
its probable accuracy, the information may properly be taken into account in passing
sentence.”), aff’d 719 F.2d 887 (7th Cir.1983); State v. Guthrie, 2011-NMSC-014, ¶¶ 36-39, 43,
150 N.M. 84, 257 P.3d 904 (explaining that in a probation revocation hearing, the court should
focus on the reliability of the evidence); State v. Vigil, 1982-NMCA-058, ¶ 24, 97 N.M. 749, 643
P.2d 618 (holding in a probation revocation hearing that hearsay untested for accuracy or
reliability lacked probative value).
Paragraph I - If the district court issues a detention order under Paragraph G of this rule, the
magistrate or metropolitan court cannot release the defendant while the case is pending. The
4
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magistrate or metropolitan court should, however, issue a release order if the state files a
voluntary dismissal or if the court dismisses the case under other rules, such as Rule 6-202(A)(3)
or (D)(1) NMRA or Rule 7-202(A)(3) or (D)(1) NMRA.
Paragraph J - Paragraph J requires the district court to prioritize the scheduling of trial and
other proceedings for cases in which the defendant is held in custody. See generally United States
v. Salerno, 481 U.S. 739, 747 (1987) (concluding that the detention provisions in the Bail
Reform Act, 18 U.S.C. § 3142, did not violate due process, in part due to “the stringent time
limitations of the Speedy Trial Act,” 18 U.S.C. § 3161); Am. Bar Ass’n, ABA Standards for
Criminal Justice: Pretrial Release, Standard 10-5.11 (3d ed. 2007) (“Every jurisdiction should
establish, by statute or court rule, accelerated time limitations within which detained defendants
should be tried consistent with the sound administration of justice.”).
Paragraph L - Either party may appeal the district court’s ruling on the detention motion. Under
Article II, Section 13, an “appeal from an order denying bail shall be given preference over all
other matters.” See also State v. Chavez, 1982-NMSC-108, ¶ 6, 98 N.M. 682, 652 P.2d 232
(holding that the state may appeal a ruling where it is an aggrieved party under Article VI,
Section 2 of the New Mexico Constitution).
Paragraph M - Consistent with Rule 5-106 NMRA, a party cannot exercise the statutory right to
excuse a judge who is conducting a detention hearing. See NMSA 1978, § 38-3-9. Paragraph M
does not prevent a judge from being recused under the provisions of the New Mexico
Constitution or the Code of Judicial Conduct either on the court’s own motion or motion of a
party. See N.M. Const. art. VI, § 18; Rule 21-211 NMRA.
[Adopted by Supreme Court Order No. 17-8300-005, effective July 1, 2017.]
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5-409. Pretrial detention.
A.

Scope. Notwithstanding the right to pretrial release under Article II, Section

3

13 of the New Mexico Constitution and Rule 5-401 NMRA, under Article II, Section 13 and

4

this rule, the district court may order the detention pending trial of a defendant charged with

5

a felony offense if the prosecutor files a written motion titled “Expedited Motion for Pretrial

6

Detention” and proves by clear and convincing evidence that no release conditions will

7

reasonably protect the safety of any other person or the community.

8

B.

Motion for pretrial detention. The prosecutor may file a written expedited

9

motion for pretrial detention at any time in both the court where the case is pending and in

10

the district court. The motion shall include the specific facts that warrant pretrial detention.

11

(1)

The prosecutor shall immediately deliver a copy of the motion to

12

(a)

the detention center holding the defendant, if any;

13

(b)

the defendant and defense counsel of record, or, if defense

14

counsel has not entered an appearance, the local law office of the public defender or, if no

15

local office exists, the director of the contract counsel office of the public defender.

16

(2)

The defendant may file a response to the motion for pretrial detention

17

in the district court, but the filing of a response shall not delay the hearing under Paragraph

18

F of this rule. If a response is filed, the defendant shall promptly provide a copy to the

19

assigned district court judge and the prosecutor.

20

C.

Case pending in magistrate or metropolitan court. If a motion for pretrial
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1

detention is filed in the magistrate or metropolitan court and a probable cause determination

2

has not been made, the magistrate or metropolitan court shall determine probable cause under

3

Rule 6-203 NMRA or Rule 7-203 NMRA. If the court finds no probable cause, the court

4

shall order the immediate personal recognizance release of the defendant under Rule 6-203

5

NMRA or Rule 7-203 NMRA and shall deny the motion for pretrial detention without

6

prejudice. If probable cause has been found, the magistrate or metropolitan court clerk shall

7

promptly transmit to the district court clerk a copy of the motion for pretrial detention, the

8

criminal complaint, and all other papers filed in the case. The magistrate or metropolitan

9

court’s jurisdiction to set or amend conditions of release shall then be terminated, and the

10

district court shall acquire exclusive jurisdiction over issues of pretrial release until the case

11

is remanded by the district court following disposition of the detention motion under

12

Paragraph I of this rule.

13

D.

Case pending in district court. If a motion for pretrial detention is filed in

14

the district court and probable cause has not been found under Article II, Section 14 of the

15

New Mexico Constitution or Rule 5-208(D) NMRA, Rule 5-301 NMRA, Rule 6-203

16

NMRA, Rule 6-204(B) NMRA, Rule 7-203 NMRA, or Rule 7-204(B) NMRA, the district

17

court shall determine probable cause in accordance with Rule 5-301 NMRA. If the district

18

court finds no probable cause, the district court shall order the immediate personal

19

recognizance release of the defendant under Rule 5-301 NMRA and shall deny the motion

20

for pretrial detention without prejudice.
RCR No. 944
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Detention pending hearing; warrant.
(1)

Defendant in custody when motion is filed. If a detention center

3

receives a copy of a motion for pretrial detention, the detention center shall distribute the

4

motion to any person designated by the district, magistrate, or metropolitan court to release

5

defendants from custody under Rule 5-401(N) NMRA, Rule 5-408 NMRA, Rule 6-401(M)

6

NMRA, Rule 6-408 NMRA, Rule 7-401(M) NMRA, or Rule 7-408 NMRA. All authority

7

of any person to release a defendant pursuant to such designation is terminated upon receipt

8

of a detention motion until further court order.

9

(2)

Defendant not in custody when motion is filed. If the defendant is

10

not in custody when the motion for pretrial detention is filed, the district court may issue a

11

warrant for the defendant’s arrest if the motion establishes probable cause to believe the

12

defendant has committed a felony offense and alleges sufficient facts that, if true, would

13

justify pretrial detention under Article II, Section 13 of the New Mexico Constitution. If the

14

motion does not allege sufficient facts, the court shall issue a summons and notice of hearing.

15

F.

Pretrial detention hearing. The district court shall hold a hearing on the

16

motion for pretrial detention to determine whether any release condition or combination of

17

conditions set forth in Rule 5-401 NMRA will reasonably protect the safety of any other

18

person or the community.

19

(1)

20

Time.
(a)

RCR No. 944
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1

court has issued a summons and notice of hearing under Subparagraph (E)(2) of this rule, the

2

hearing shall commence no later than five (5) days after the later of the following events:

3

(i)

the filing of the motion for pretrial detention; or

4

(ii)

the date the defendant is arrested as a result of the

5

motion for pretrial detention.

6

(b)

Extensions. The time enlargement provisions in Rule 5-104

7

NMRA do not apply to a pretrial detention hearing. The court may extend the time limit for

8

holding the hearing as follows:

9

(i)

for up to three (3) days if in the motion for pretrial

10

detention the prosecutor requests a preliminary hearing to be held immediately before the

11

detention hearing;

12

(ii)

13

extraordinary circumstances exist and justice requires the delay;

14
15

for up to three (3) days upon a showing that

[(ii)](iii)

upon the defendant filing a written waiver of

[(iii)](iv)

upon stipulation of the parties.

the time limit; or

16
17

(2)

Discovery. At least twenty-four (24) hours before the hearing, the

18

prosecutor shall provide the defendant with all evidence relating to the motion for pretrial

19

detention that is in the possession of the prosecutor or is reasonably available to the

20

prosecutor. All exculpatory evidence known to the prosecutor must be disclosed. The

RCR No. 944
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1

prosecutor may introduce evidence at the hearing beyond that referenced in the motion, but

2

the prosecutor must provide prompt disclosure to the defendant prior to the hearing.

3

(3)

Defendant’s rights. The defendant has the right to be present and to

4

be represented by counsel and, if financially unable to obtain counsel, to have counsel

5

appointed. The defendant shall be afforded an opportunity to testify, to present witnesses, to

6

compel the attendance of witnesses, to cross-examine witnesses who appear at the hearing,

7

and to present information by proffer or otherwise. If the defendant testifies at the hearing,

8

the defendant’s testimony shall not be used against the defendant at trial except for

9

impeachment purposes or in a subsequent prosecution for perjury.

10

(4)

Prosecutor’s burden. The prosecutor must prove by clear and

11

convincing evidence that no release conditions will reasonably protect the safety of any other

12

person or the community.

13

(5)

Evidence. The New Mexico Rules of Evidence shall not apply to the

14

presentation and consideration of information at the hearing. The parties may proceed by

15

proffer, documentary submission, witness testimony, other relevant evidence, or any

16

combination thereof. New Mexico court records may be considered without certification.

17

(6)

Factors to be considered. The court shall consider any fact relevant

18

to the nature and seriousness of the danger to any person or the community that would be

19

posed by the defendant’s release and any fact relevant to the likelihood that conditions of

20

release will reasonably protect the safety of any person or the community, including but not
RCR No. 944
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(a)

the nature and circumstances of the offense charged, including

whether the offense is a crime of violence;

4

(b)

the weight of the evidence against the defendant;

5

(c)

the history and characteristics of the defendant, including

6
7

(i)

condition, past conduct, history relating to drug or alcohol abuse, and criminal history;

8
9
10

(ii)

any offense under federal, state, or local law; and
(iii)

(d)

the nature and seriousness of the danger to any person or the

community that would be posed by the defendant’s release;

15
16

whether the defendant has a history of violations of

probation, parole, or conditions of release in the ten (10) years preceding the current charges;

13
14

whether, at the time of the current offense or arrest, the

defendant was on probation, parole, or other release pending trial, sentencing, or appeal for

11
12

the defendant’s character, physical and mental

(e)

any facts tending to indicate that the defendant may or may not

commit new crimes if released;

17

(f)

whether the defendant has been ordered detained under Article

18

II, Section 13 of the New Mexico Constitution based on a finding of dangerousness in

19

another pending case or was ordered detained based on a finding of dangerousness in any

20

prior case; and

RCR No. 944
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any available results of a pretrial risk assessment instrument

2

approved by the Supreme Court for use in the jurisdiction, provided that the court shall not

3

defer to the recommendation in the instrument but shall make an independent determination

4

of dangerousness and community safety based on all information available at the hearing.

5

(7)

Permissive inference. Subject to rebuttal by the person charged, it

6

shall be a permissive inference that no release conditions will reasonably protect the safety

7

of any other person or the community upon a finding of probable cause that the person

8

committed a felony while on conditions of release for a felony; provided that there is a

9

separate finding of clear and convincing evidence that one of the felonies involved violence.

10

As used in this rule, “violence” means use of a deadly weapon or infliction of great bodily

11

harm.

12

G.

Order for pretrial detention. The court shall issue a written order for

13

pretrial detention at the conclusion of the pretrial detention hearing if the court determines

14

by clear and convincing evidence that no release conditions will reasonably protect the safety

15

of any other person or the community. The court shall file written findings of the

16

individualized facts justifying the detention as soon as possible, but no later than two (2)

17

days after the conclusion of the hearing.

18

H.

Order setting conditions of release. The court shall deny the motion for

19

pretrial detention if, on completion of the pretrial detention hearing, the court determines that

20

the prosecutor has failed to prove the grounds for pretrial detention by clear and convincing
RCR No. 944
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1

evidence. At the conclusion of the pretrial detention hearing, the court shall issue an order

2

setting conditions of release under Rule 5-401 NMRA. The court shall file written findings

3

of the individualized facts justifying the denial of the detention motion as soon as possible,

4

but no later than two (2) days after the conclusion of the hearing.

5

I.

Further proceedings in magistrate or metropolitan court.

Upon

6

completion of the hearing, if the case is pending in the magistrate or metropolitan court, the

7

district court shall promptly transmit to the magistrate or metropolitan court a copy of either

8

the order for pretrial detention or the order setting conditions of release. The magistrate or

9

metropolitan court may modify the order setting conditions of release upon a showing of

10

good cause, but as long as the case remains pending, the magistrate or metropolitan court

11

may not release a defendant who has been ordered detained by the district court.

12

J.

Expedited trial scheduling for defendant in custody. The district court

13

shall provide expedited priority scheduling in a case in which the defendant is detained

14

pending trial.

15

K.

Successive motions for pretrial detention and motions to reconsider. On

16

written motion of the prosecutor or the defendant, the court may reopen the detention hearing

17

at any time before trial if the court finds that information exists that was not known to the

18

movant at the time of the hearing and that has a material bearing on whether the previous

19

ruling should be reconsidered.

20

L.
RCR No. 944
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1

motion for pretrial detention in accordance with Rule 5-405 NMRA and Rule 12-204

2

NMRA. The district court order shall remain in effect pending disposition of the appeal.

3

M.

Judicial discretion; disqualification and excusal. Action by any court on

4

any matter relating to pretrial detention shall not preclude the subsequent statutory

5

disqualification of a judge. A judge may not be excused from presiding over a detention

6

hearing unless the judge is required to recuse under the provisions of the New Mexico

7

Constitution or the Code of Judicial Conduct.

8

[Adopted by Supreme Court Order No. 17-8300-005, effective for all cases pending or filed

9

on or after July 1, 2017; as amended by Supreme Court Order No. ____________, effective

10

for all cases pending or filed on or after ________________.]

11

Commentary. —

12

Paragraph A - In addition to the detention authority for dangerous defendants authorized

13

by the 2016 amendment to Article II, Section 13 of the New Mexico Constitution, a court

14

conceivably could be faced with a request to detain under the preexisting exception to the

15

right to pretrial release in “capital offenses when the proof is evident or the presumption

16

great.” As a result of the repeal of capital punishment for offenses committed after July 1,

17

2009, this provision will be applicable only to offenses alleged to have been committed prior

18

to that date for which capital punishment may be imposed.

19

Paragraph B - Paragraph B permits the prosecutor to file a motion for pretrial detention at

20

any time. The prosecutor may file the motion at the same time that the prosecution requests
RCR No. 944
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1

a warrant for the defendant’s arrest under Rule 5-208(D) NMRA.

2

Paragraph C - Under Paragraph C, the filing of a motion for pretrial detention deprives the

3

magistrate or metropolitan court of jurisdiction to set or amend the conditions of release. The

4

filing of the motion does not, however, stay the case in the magistrate or metropolitan court.

5

Nothing in this rule shall prevent timely preliminary examinations from proceeding while

6

the detention motion is pending.

7

Paragraphs C and D - Federal constitutional law requires a “prompt judicial determination

8

of probable cause” to believe the defendant committed a chargeable offense, before or within

9

48 hours after arrest, in order to continue detention or other significant restraint of liberty.

10

Cty. of Riverside v. McLaughlin, 500 U.S. 44, 47, 56 (1991). A finding of probable cause

11

does not relieve the prosecutor from proving the grounds for pretrial detention by clear and

12

convincing evidence.

13

Paragraph F - Paragraph F sets forth procedures for pretrial detention hearings.

14

Subparagraph (F)(1)(b)(i) authorizes an extension of time if the prosecutor requests a

15

preliminary hearing to be held immediately before the detention hearing. Subparagraph (F)(3)

16

describes the defendant’s rights at the hearing. The defendant shall be entitled to appear and

17

participate personally with counsel before the judge conducting the detention hearing, rather

18

than by any means of remote electronic conferencing. Subparagraph (F)(5) provides that the

19

Rules of Evidence do not apply at a pretrial detention hearing, consistent with Rule 11-

20

1101(D)(3)(e) NMRA. This provision also specifies types of evidence that the parties can
RCR No. 944
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1

introduce at the hearing. Like other types of proceedings where the Rules of Evidence do not

2

apply, at a pretrial detention hearing the court is responsible “for assessing the reliability and

3

accuracy” of the information presented. See United States v. Martir, 782 F.2d 1141, 1145 (2d

4

Cir. 1986) (explaining that in a pretrial detention hearing the judge “retains the responsibility

5

for assessing the reliability and accuracy of the government’s information, whether presented

6

by proffer or by direct proof”); State v. Ingram, 155 A.3d 597 (N.J. Super. Ct. App. Div.

7

2017) (holding that it is within the discretion of the detention hearing court to determine

8

whether a pretrial detention order may be supported in an individual case by documentary

9

evidence, proffer, one or more live witnesses, or other forms of information the court deems

10

sufficient); see also United States v. Marshall, 519 F. Supp. 751, 754 (E.D. Wis. 1981) (“So

11

long as the information which the sentencing judge considers has sufficient indicia of

12

reliability to support its probable accuracy, the information may properly be taken into

13

account in passing sentence.”), aff’d 719 F.2d 887 (7th Cir.1983); State v. Guthrie,

14

2011-NMSC-014, ¶¶ 36-39, 43, 150 N.M. 84, 257 P.3d 904 (explaining that in a probation

15

revocation hearing, the court should focus on the reliability of the evidence); State v. Vigil,

16

1982-NMCA-058, ¶ 24, 97 N.M. 749, 643 P.2d 618 (holding in a probation revocation

17

hearing that hearsay untested for accuracy or reliability lacked probative value).

18

Subparagraph (F)(6) lists factors that the court may consider at a detention hearing.

19

Subparagraph (F)(7) provides for a permissive inference based on certain findings.

20

Subparagraph (F)(7) creates a permissive inference if the defendant committed a felony while

RCR No. 944
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1

on conditions of release for a previous felony, and either the charged felony or previous

2

felony involved violence.

3

Paragraph I - If the district court issues a detention order under Paragraph G of this rule,

4

the magistrate or metropolitan court cannot release the defendant while the case is pending.

5

The magistrate or metropolitan court should, however, issue a release order if the state files

6

a voluntary dismissal or if the court dismisses the case under other rules, such as Rule

7

6-202(A)(3) or (D)(1) NMRA or Rule 7-202(A)(3) or (D)(1) NMRA.

8

Paragraph J - Paragraph J requires the district court to prioritize the scheduling of trial and

9

other proceedings for cases in which the defendant is held in custody. See generally United

10

States v. Salerno, 481 U.S. 739, 747 (1987) (concluding that the detention provisions in the

11

Bail Reform Act, 18 U.S.C. § 3142, did not violate due process, in part due to “the stringent

12

time limitations of the Speedy Trial Act,” 18 U.S.C. § 3161); Am. Bar Ass’n, ABA Standards

13

for Criminal Justice: Pretrial Release, Standard 10-5.11 (3d ed. 2007) (“Every jurisdiction

14

should establish, by statute or court rule, accelerated time limitations within which detained

15

defendants should be tried consistent with the sound administration of justice.”).

16

Paragraph L - Either party may appeal the district court’s ruling on the detention motion.

17

Under Article II, Section 13, an “appeal from an order denying bail shall be given preference

18

over all other matters.” See also State v. Chavez, 1982-NMSC-108, ¶ 6, 98 N.M. 682, 652

19

P.2d 232 (holding that the state may appeal a ruling where it is an aggrieved party under

20

Article VI, Section 2 of the New Mexico Constitution).
RCR No. 944
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1

Paragraph M - Consistent with Rule 5-106 NMRA, a party cannot exercise the statutory

2

right to excuse a judge who is conducting a detention hearing. See NMSA 1978, § 38-3-9.

3

Paragraph M does not prevent a judge from being recused under the provisions of the New

4

Mexico Constitution or the Code of Judicial Conduct either on the court’s own motion or

5

motion of a party. See N.M. Const. art. VI, § 18; Rule 21-211 NMRA.

6

[Commentary adopted by Supreme Court Order No. 17-8300-005, effective for all cases

7

pending or filed on or after July 1, 2017; as amended by Supreme Court Order No.

8

__________, effective for all cases pending or filed on or after __________________.]
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SENATE JOINT MEMORIAL 13

1
2

53RD LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION, 2018

3

INTRODUCED BY

4

Richard C. Martinez

5
6
7
8
9
10

A JOINT MEMORIAL

11

REQUESTING THE NEW MEXICO SUPREME COURT TO RESCIND CERTAIN

12

RULES OF CRIMINAL PROCEDURE REGARDING BAIL.

13

underscored material = new
[bracketed material] = delete

14

WHEREAS, in 2016, the voters of New Mexico adopted an

15

amendment to Article 2, Section 13 of the constitution of New

16

Mexico, providing that a defendant who is neither a danger nor

17

a flight risk and who has a financial inability to post a money

18

or property bond may file a motion with the court requesting

19

relief from the requirement to post bond to obtain pretrial

20

liberty; and

21

WHEREAS, the New Mexico supreme court, by Order Number

22

17-8300-005, which was adopted on June 5, 2017 and became

23

effective on July 1, 2017, amended or adopted Rules 5-106,

24

5-204, 5-401, 5-402, 5-403, 5-405 and 5-406 of the Rules of

25

Criminal Procedure for the District Courts; Rules 6-401, 6-403,
.209664.1
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1

6-406, 6-506 and 6-703 of the Rules of Criminal Procedure for

2

the Magistrate Courts; Rules 7-401, 7-403, 7-406, 7-506 and

3

7-703 of the Rules of Criminal Procedure for the Metropolitan

4

Courts; and Rules 8-401, 8-403, 8-406, 8-506 and 8-703 of the

5

Rules of Criminal Procedure for the Municipal Courts; and
WHEREAS, the supreme court's rules do not include the

6
7

constitutional requirement to file a motion to request relief

8

from the requirement to post bond; and
WHEREAS, Section 38-1-1 NMSA 1978 provides that when the

9
10

supreme court promulgates rules for judicial proceedings, "Such

11

rules shall not abridge, enlarge or modify the substantive

12

rights of any litigant."; and
WHEREAS, the adoption of the above-referenced rules by the

underscored material = new
[bracketed material] = delete

13
14

supreme court impacted the substantive rights of individuals

15

appearing in New Mexico courts as litigants to obtain pre-

16

arraignment and pretrial release through the offering of

17

monetary bail;
NOW, THEREFORE, BE IT RESOLVED BY THE LEGISLATURE OF THE

18
19

STATE OF NEW MEXICO that the New Mexico supreme court be

20

requested to immediately rescind the above-referenced rules;

21

and

22
23

BE IT FURTHER RESOLVED that copies of this memorial be
transmitted to members of the New Mexico supreme court.
- 2 -

24
25
.209664.1
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4
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1

OPINION

2 CHÁVEZ, Justice.
3

{1}

The State filed a Motion for Pretrial Detention in this case involving a charge

4 of first-degree murder, which was denied by the district court judge after an
5 evidentiary hearing. The State appealed to this Court pursuant to Rule 12-204(C)
6 NMRA and consistent with State v. Smallwood, 2007-NMSC-005, ¶ 11, 141 N.M.
7 178, 152 P.3d 821 (holding that “the legislature intended for [the Supreme Court] to
8 have jurisdiction over interlocutory appeals in situations where a defendant may
9 possibly be sentenced to life imprisonment or death”). On page 3 of its Motion, the
10 State contends that the district court judge, relying on State v. Brown,
11 2014-NMSC-038, 338 P.3d 1276, “apparently determined that the charges
12 themselves—no matter how serious the crime and how dangerous a manner in which
13 it is committed—are never sufficient to detain.” The State also contends that the
14 district court judge abused his discretion and asks us to clarify that a district court
15 judge “should neither disregard the nature or circumstances of the crime nor consider
16 the charges to the exclusion of all other factors.”
17

{2}

Discretion is the authority of a district court judge to select among multiple

18 correct outcomes. Appellate courts analyze a district court judge’s discretionary
19 decisions by first, without deferring to the district court judge, deciding whether
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1 proper legal principles were correctly applied. If proper legal principles correctly
2 applied only lead to one correct outcome there is no discretion for the district court
3 judge to exercise. If the district court judge arrives at the only correct outcome, the
4 district court judge is affirmed; otherwise the district court judge is reversed. If
5 proper legal principles correctly applied may lead to multiple correct outcomes,
6 deference is given to the district court judge because if reasonable minds can differ
7 regarding the outcome, the district court judge should be affirmed. In this case the
8 dominating issue is whether the district court judge correctly applied proper legal
9 principles.
10

{3}

Article II, Section 13 provides that “[b]ail may be denied by a court of record

11 pending trial for a defendant charged with a felony if the prosecuting authority . . .
12 proves by clear and convincing evidence that no release conditions will reasonably
13 protect the safety of any other person or the community.” We previously announced
14 that the prosecuting authority—and defense counsel—may offer evidence in many
15 different forms during a detention hearing. The litigants may introduce live testimony
16 and proffer documentary evidence in a form that carries sufficient indicia of
17 reliability, and the Rules of Evidence do not apply. See Transcript of Bench Ruling

2
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1 by New Mexico Supreme Court in Torrez v. Whitaker, No. S-1-SC-36379, at 9.1 The
2 prosecuting authority has the burden of proving by clear and convincing evidence that
3 (1) the defendant poses a future threat to others or the community, and (2) no
4 conditions of release will reasonably protect the safety of another person or the
5 community. See id.
6

{4}

In this case Detective Jodi Gonterman testified concerning her investigation of

7 two separate alleged crimes involving Defendant, Mariah Ferry. The State also
8 tendered, without objection, documentary exhibits which included the criminal
9 complaints in two cases filed against Ferry; a prior court order releasing Defendant
10 on specific supervisory conditions; and a letter from the mother of one of the victims.
11 In the first case Ferry is alleged to have participated in the kidnapping and beating of
12 a victim, and in the present case she is alleged to have participated in the kidnapping,
13 mutilation, and murder of another victim and to have tampered with evidence. The
14 details of the crimes in this case are adequately set forth in paragraphs 2 through 7 of
15 the Order Denying State of New Mexico’s Expedited Motion For Pretrial Detention.

18 1available at www.nmcourts.gov/Court-Decisions-on-Pretrial-Release-and-Detention19 Reform.aspx (last visited December 28, 2017)
3
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1 The district court judge also specified in paragraph 13 of his Order2 that
2
3
4
5
6
7

[t]he State argues that no conditions of release can protect the
community based on the nature of the charges. While the Court agrees
the nature of the charges are disturbing, the New Mexico Supreme Court
has explained that the court may not base a pretrial release decision
entirely on a single factor—like the seriousness of the current
charges—“to the exclusion of all other factors.”

8 (quoting State v. Brown, 2014-NMSC-038, ¶ 51, 338 P.3d 1276).
9

{5}

We understand the State to interpret the district court judge’s ruling to mean

10 that the seriousness of the nature and circumstances of the underlying crime can never
11 in and of itself be sufficient to prove a defendant’s future dangerousness. We believe
12 this is one reasonable interpretation of paragraph 13. However, another reasonable
13 interpretation, as will be explained in paragraph 8, infra, is that the district court
14 judge did consider the seriousness of the underlying nature and circumstances of the
15 crime but was persuaded by other evidence that certain conditions of release could
16 reasonably protect the safety of others and the community. The fact that there are two
17 reasonable interpretations of the district court judge’s Order leads us to conclude that
18 a remand is necessary to allow the district court judge to clarify what he intended by
18
19
20
21
22

2

The judge’s written Order governs in these proceedings. See Rule 5-409(G)
NMRA (requiring a written order). See also State v. Diaz, 1983-NMSC-090, ¶ 4, 100
N.M. 524, 673 P.2d 501 (“It is well established that an oral ruling by the trial court
is not a final judgment, and that the trial court can change such ruling at any time
before the entry of written judgment.”).
4
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1 his written Order.
2

{6}

We also conclude that it is necessary to make clear that the nature and

3 circumstances of a defendant’s conduct in the underlying charged offense(s) may be
4 sufficient, despite other evidence, to sustain the State’s burden of proving by clear
5 and convincing evidence that the defendant poses a threat to others or the community.
6 If the State meets this initial burden of proof the State must still prove by clear and
7 convincing evidence, under Article II, Section 13, that “no release conditions will
8 reasonably protect the safety of any other person or the community.” For example,
9 the State may introduce evidence of a defendant’s defiance of restraining orders;
10 dangerous conduct in violation of a court order; intimidation tactics; threatening
11 behavior; stalking of witnesses, victims, or victims’ family members; or inability or
12 refusal to abide by conditions of release in other cases. The potential evidence of a
13 person’s dangerous inability or refusal to abide by the directives of an authority figure
14 are so variable that it is difficult to catalog all of the circumstances that might satisfy
15 the State’s burden of proof.
16

{7}

We emphasize that the litigants and the court must not automatically consider

17 any one factor to be dispositive in pretrial detention hearings. For this reason district
18 court judges are required to file written findings of the individualized facts justifying

5
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1 the detention of the defendant or the denial of the detention motion. Rule 5-409(H)2 (I). Of course the district court judge’s decision will be limited by what evidence the
3 litigants present.
4

{8}

In this case the district court judge verbally announced that he had considered

5 all of the factors he was required to consider, noting that the crimes charged are very
6 gruesome and heinous. The judge also stated that the gruesome nature of the crime
7 could not be the only factor to consider in rendering a detention decision. The judge
8 considered Defendant’s age and that she had previously been released with
9 supervision without any violations as evidenced by no one from pretrial services
10 stating otherwise. Finally the judge stated that he considered the Public Safety
11 Assessment provided to the court. Based on the information the judge considered,
12 he continued the previous conditions of release imposed on Defendant weeks earlier
13 by a different district court judge. The conditions included (1) no contact whatsoever
14 with the codefendants, the victims or their family members, presumably directly or
15 indirectly;3 (2) no possession or use of alcohol or prohibited substances; (3) no
16 possession of firearms, dangerous weapons, knives, or objects that can be considered

17
3
Whether Defendant was required to report to her supervising officer if her
18 codefendants contacted or attempted to contact her directly or through others is not
19 clear in the Order.
6
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1 deadly weapons; and (4) the requirement that Defendant wear an ankle bracelet at all
2 times while released. At the request of the State, the district court judge announced
3 there would be zero tolerance for any violation of the conditions of release no matter
4 how small the violation. The prosecuting authority did not offer any reasons why the
5 conditions of release were inadequate to reasonably provide for the safety of a person
6 or the community. Had the district court judge been as clear in his written Order, as
7 he was in his oral ruling, the written Order before this court likely would not have
8 been subject to more than one reasonable interpretation. For this reason we
9 encourage judges to carefully reduce to writing all reliable information they have
10 considered when deciding to detain or not to detain a defendant.
11

{9}

However, because of the ambiguity in the written Order we remand to the

12 district court judge to clarify his written Order. If the district court judge interpreted
13 State v. Brown as precluding the court from finding that reliable evidence of the
14 nature and circumstances of the crime can never, in and of itself, be sufficient for the
15 State to meet its burden of proving a defendant’s future dangerousness, the court
16 misinterpreted Brown. We also note that our Brown opinion was concerned with
17 money bail. The concern for the danger to the public does not justify setting money
18 bail at any amount because defendants do not forfeit money bail when they commit

7

Materials, Page 137 of 139

1 new offenses. See Brown, 2014-NMSC-038, ¶ 21. But as we have explained, the
2 nature and circumstances of a defendant’s conduct in the underlying charged
3 offense(s) may be sufficient, despite other evidence, to sustain the State’s burden of
4 proving by clear and convincing evidence that the defendant poses a threat to others
5 or the community. If the court so finds, the court must also be persuaded by clear and
6 convincing evidence that there are no conditions of release that will reasonably
7 protect the safety of others or the community before the court may enter an order for
8 the pretrial detention of a defendant.
9

{10}

IT IS SO ORDERED.

10
11

___________________________________
EDWARD L. CHÁVEZ, Justice

12 WE CONCUR:

13 ___________________________________
14 PETRA JIMENEZ MAES, Justice

15 ____________________________________
16 CHARLES W. DANIELS, Justice

17 __________________________________
18 BARBARA J. VIGIL, Justice
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1 JUDITH K. NAKAMURA, Chief Justice,
2 not participating
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