NEW MEXICO SUPREME COURT
AD HOC PRETRIAL RELEASE COMMITTEE MEETING
June 14, 2018; 1:00 p.m. - 5:00 p.m.
State Bar Center, Albuquerque NM, and by phone
To attend by phone, please use this phone number and passcode:
Toll free number: 1-800-747-5150
Access code: 0652946

AGENDA:

Welcome and announcements.
1.

Roll call.

2.

Approve meeting notes from May 2, 2018 meeting.

3.

Rule 5-403; Revocation.
(a)
Paragraph C, Issuance of summons or bench warrant.
•
Consider proposed amendments from John Sugg.
(b)
Subparagraph (D)(1), Initial hearing (time).
•
Review amendments approved at May 2 meeting.
(c)
Subparagraph (F)(3), Order of revocation
•
Consider proposed amendments from John Sugg.
(d)
Paragraph I, expedited trial scheduling.
•
Review amendments approved at May 2 meeting.
(e)
Subparagraph (K)(4), Transmission of district court order to lower court.
•
Review amendments approved at May 2 meeting.
(f)
Paragraph M (new), Concurrent “Expedited Motion for Pretrial Detention”
under Rule 5-409 NMRA.
•
Consider new paragraph proposed by John Sugg.

4.

Rule 5-409; Outstanding issues.
(a)
Subparagraph (E)(1), Detention pending hearing; defendant in custody when
motion filed.
•
Resume discussion of whether to recommend a procedure for either initial
review by the district court or a 1-day no-bond hold while the district attorney
determines whether to seek pretrial detention.
(b)
Subparagraph (E)(2), Detention pending hearing; defendant not in custody
when motion filed.
•
Resume discussion of issue regarding interpretation of Supreme Court Order
17-8500-003.
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(c)
(d)

Subparagraph (F)(1)(c) (new), Time (when Rule 5-403 motion is pending)
•
Consider new subparagraph proposed by John Sugg.
Paragraph N (new): Concurrent motion to revoke conditions of release.
•
Consider new paragraph proposed by John Sugg.

5.

Forms 9-212, 9-212A, 9-212B, and 9-212C, Bench warrant.
•
Consider amendments to Form 9-212, as contemplated at May 2 meeting.
•
Consider whether the other bench warrant forms need to be revised.

6.

Rule 5-408(A) and 5-301(C)(2), Judge acting as designee.
•
Consider proposed amendments from Judge Hall and John Sugg.

7.

Rule 5-408(B)(1), Persons eligible for ROR.
•
Consider suggestion from 11th Judicial District Court to clarify that, “if
known,” a designee shall not release a person who has an outstanding bench
or arrest warrant unless the outstanding warrant itself specifically provides
for release.

8.

Review remaining comments related to Rule 5-401 NMRA.
•
Please refer to Summary of Proposals, March 1 Materials, pp. 2-5.
(a)
Subparagraph (A)(2), Right to counsel.
(b)
Paragraph B, Right to pretrial release; recognizance or unsecured bond.
(c)
Paragraph C, Factors to be considered in determining conditions of release.
(d)
Paragraph D, Non-monetary conditions of release.
(e)
Subparagraph (D)(1), Condition to remain in custody of designated person.
(f)
Subparagraph (D)(13), Condition to maintain contact with attorney.
(g)
Paragraph E, Secured bond.
(h)
Subparagraph (H)(2), Review hearing.
(i)
Subparagraph (K)(6), Transmission of district court order to lower court.
•
The discussion draft includes amendments that track the committee-approved
amendments to Rules 5-403(K)(4) and 5-409(I).
(j)
Paragraph L, Expedited trial scheduling.
•
The discussion draft includes amendments that track the committee-approved
amendments to Rules 5-403(I) and 5-409(J).

9.

Review general comments.
•
Please refer to Summary of Proposals, March 1 Materials, pp. 13-14.

10.

Other business.
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NEW MEXICO SUPREME COURT
AD HOC PRETRIAL RELEASE COMMITTEE
DRAFT MEETING NOTES
May 2, 2018; 1:00 p.m. - 5:00 p.m.
State Bar Center, Albuquerque, NM, and by phone
COMMITTEE MEMBERS PRESENT:
Professor Leo Romero, Chair
Hon. Gerald Baca (phone)
Jonathan Ibarra (designee of Ben Bauer)
Jason Clack
Matthew Coyte
Douglas Decker (phone)
Hon. Buddy Hall
Jason Jaramillo
Anne Kelly
Gerald Madrid
Rep. Moe Maestas (phone)
Hon. Nan Nash
Lisa Simpson
John Sugg (designee of Rick Tedrow)
Hon. Alan Torgerson
Hon. Victor Valdez

COMMITTEE MEMBERS ABSENT:
Hon. Sandra Engel
Rep. Nate Gentry
Sen. Daniel Ivey-Soto
Hon. Elise Larsen
Judith Olean
Hon. Conrad Perea
Hon. Ann Yalman
OTHERS PRESENT:
Charles Barth
James Grayson
Joy Willis
Sally Paez (staff)

•

Professor Leo Romero called the meeting to order at 1:05 p.m. After roll call, Hon.
Victor Valdez moved to approve the meeting notes from the April 11, 2018 meeting.
Anne Kelly seconded the motion, and the motion passed unanimously.

1.

Rule 5-409 NMRA

(a)

Subparagraph (E)(1): Detention pending hearing; defendant in custody when
motion filed.
•
The committee considered a proposal for initial review submitted by Hon. Nan
Nash, on behalf of the 2d Judicial District Court, and a response submitted by
James Grayson, on behalf of the 2d Judicial District Attorney’s Office.
•
The committee debated whether the filing of a motion for pretrial detention should
trigger automatic detention pending a hearing, or whether the court should be able
to release some defendants pending a hearing. Committee members agreed that
the constitution does not require detention pending the hearing; this procedure
was adopted by Supreme Court order and rule, which could be changed.
•
Professor Romero summarized two issues: (1) is there a problem, and (2) if so,
what is the appropriate remedy.
•
Hon. Alan Torgerson suggested that it is inappropriate to amend the statewide rule
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•

•

to address an issue in the 2d Judicial District. The prosecutor has no choice but to
file boilerplate motions because the prosecutor does not have much information
when the motion is filed. Detention motions in federal court are boilerplate
motions. The DA should be encouraged to withdraw a motion if the DA obtains
information demonstrating detention is not warranted. The court and DA in the 2d
should try to resolve these issues without a rule amendment.
Hon. Nan Nash said 1-3 days in jail can have far reaching impacts on a defendant
who should not be there. The DA has been withdrawing a high percentage of
motions, about 25%. Federal courts have more resources and funding.
Joy Willis said the 2d Judicial District Attorney’s Office appears to have adopted
a new policy on March 1. Since then, the number of detention motions has
doubled. Motions are being filed in cases that do not appear to involve danger,
and these defendants stay in custody for about 4 days.
Jonathan Ibarra moved to adopt the proposal submitted by Hon. Nan Nash.
Matt Coyte seconded the motion.
Hon. Nan Nash said she is open to revising the language of the proposal. She did
not anticipate that the district court would conduct a second probable cause
determination; she took this language from Subparagraph (E)(2) for consistency.
She would accept a friendly amendment.
Jonathan Ibarra distributed an order from a judge in the 2d Judicial District who
found a boilerplate motion insufficient under Rule 5-409. He said that previously,
the DA was filing motions with more substance, including individualized facts to
support detention. But now the DA is filing boilerplate motions in almost every
case. He did not think judges conducting an initial review would release
defendants pending a hearing except in extreme cases.
James Grayson responded that the constitution gives the DA authority to
determine when to file a detention motion, and the DA is exercising this
discretion only when it appears that the defendant poses a danger. Although the
constitution does not require detention pending a hearing, this is what the voters
would expect. The jurisdictions from which our rule was drawn, New Jersey and
the federal system, require detention pending the hearing. A recent case from New
Jersey held that gamesmanship by the prosecution may be sanctioned, but release
is never the appropriate remedy because it puts the community at risk.
Joy Willis said prosecutors in New Jersey have more information when they file
the motion. Is there a way to provide New Mexico prosecutors with more
information? This might decrease the percentage of withdrawn motions.
James Grayson said the structure of the rule drives the high number of withdrawn
motions. In Bernalillo County, law enforcement officers file charges without
coordinating with the DA, so the DA doesn’t know about the charges until the
case has been filed. Realistically, the only information the prosecutor has is the
complaint. The magistrate or metropolitan judge has no authority to detain, so the
only way to hold a person who is potentially dangerous is to file a motion. It might
help to add a provision that allows for a 24-hour no-bond hold while the DA
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determines whether to file a motion.
Hon. Nan Nash agreed that a 24-hour hold provision might help the situation.
Professor Romero summarized that the DA feels compelled to file the motion
based on limited information to avoid the release of a defendant who may be a
danger to the community, while the public defender and courts feel that some
defendants are being detained unnecessarily. To resolve this tension between
protecting the community and the defendant’s right to pretrial release, the
committee needs to decide whether to recommend a mechanism to hold the
defendant while the DA conducts an investigation and determines whether to file
a detention motion. This would prevent release of a dangerous person until the
DA is able to make a reasoned decision.
James Grayson suggested that this would require a 24-hour hold on all defendants.
Other committee members thought the hold would apply only to defendants for
whom the DA contemplates detention.
Hon. Buddy Hall asked how this would affect the magistrate and metropolitan
courts. They often hold a first appearance within the first 10-12 hours and may not
know whether to release or hold someone.
Hon. Victor Valdez suggested that the DA could file a boilerplate detention
motion at or before the first felony appearance. The following business day, the
DA could file either an amended detention motion with additional information or
a motion withdrawing the detention motion and seeking conditions of release.
Hon. Buddy Hall and John Sugg said that they do not have a prosecutor present at
the first appearance in rural jurisdictions. Who will set conditions of release?
Hon. Victor Valdez suggested the case would be transferred to district court when
the first boilerplate motion is filed. The district court would set conditions of
release if the DA is not going to pursue detention.
John Sugg asked if the law and constitution permit a judge to deny a detention
motion without holding a hearing on the merits. If a judge can do this, then there
is no need for an initial review or 24-hour hold.
Lisa Simpson said low and moderate risk defendants are routinely held for 4 days
upon the filing of a detention motion. This should be addressed because research
demonstrates that holding low or moderate risk defendants for even 1 day causes a
major spike in recidivism, and the risk of recidivism increases the longer you hold
the defendant. She understands that everyone is concerned about public safety, but
increasing recidivism does not advance public safety. Hon. Alan Torgerson asked
Lisa to share this research. Lisa will send to Sally for distribution.
Hon. Alan Torgerson and Lisa Simpson questioned whether 24 hours would give
the DA enough time to obtain more information.
Professor Romero asked if it is reasonable for courts to provide an earlier setting
for the detention hearing. Hon. Nan Nash said that, given the number of motions,
the limited resources, and the discovery provisions in the rule, the court can’t set
these much earlier than 3 days. Unless defense counsel waives discovery, the
average is between 3-4 days.
Page 3 of 10
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(b)

Charles Barth said the 2d Judicial District Attorney’s Office is working with APD
to get police reports faster. The prosecutor does not have automatic access to
everything in the possession of police. The current leadership at APD has been
receptive to improving communication and coordination. But at this time the DA
must decide whether to file the motion based on minimal information. The DA
withdraws motions because the office has a continuing review process. They reach
out to officers and victims to get more information. It is good that the DA is
continuing to investigate and withdrawing motions that are not warranted.
John Sugg said things are less formal in his rural jurisdiction. He has better access
to information because he can call the sheriff directly. When he files detention
motions, he attaches case history from nmcourts.gov and the criminal complaint.
He may use the NCIC report at the hearing. It is harder to meet the burden of clear
and convincing evidence when the defendant is out of custody. There is political
pressure on the DA to get the detention decision right.
Hon. Nan Nash said neither the DA nor the court can get it right every time. And
both the court and the DA get attacked in the media when something goes wrong.
It might be good to adopt a rule that allows the court to issue a 1-day hold at the
request of the prosecutor so the prosecutor can have a day to decide whether to
move forward with detention or to seek a release order.
Matt Coyte said we need to focus our limited resources on things that work. We
don’t want to make things worse by holding low-risk defendants. The politics of
our state criminal justice system create an incentive for the DA to file detention
motions in too many cases. This is not true in the federal system.
Hon. Buddy Hall said the proposal should not be adopted to fix an issue in the 2d
Judicial District because it would impose a burden on the rest of the state. He sees
a disconnect between Bernalillo County and the rest of the state. Outside of
Bernalillo County there is greater coordination between the DA and law
enforcement. The DA approves criminal complaints before they are filed. A 24hour review period may be a good compromise.
Hon. Gerald Baca said he would support a rule providing for initial review as long
as the rule requires the DA to include some type of information in the motion. The
motions he sees in Las Vegas do include some specific facts and criminal history
information, so there is something for the judge to review.
Jonathan Ibarra suggested that the committee should table his motion while
members consider whether the situation can be improved through (1) a 24-hour
hold provision or (2) amendments to Rule 5-403.
Hon. Alan Torgerson moved to table the motion. John Sugg seconded the
motion. The motion passed with Matt Coyte opposed.

Subparagraph (E)(2): Detention pending hearing; defendant not in custody when
motion filed (Clack, Hall).
•
Jason Clack and Hon. Buddy Hall raised an issue regarding the interpretation of
Supreme Court Order 17-8500-003.
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Jason Clack said the committee that works on Odyssey forms for the magistrate
and metropolitan courts has been working on the transfer form used by the
metropolitan court. The metropolitan court has taken the position that if a motion
for pretrial detention is filed when the defendant is not in custody, Supreme Court
Order 17-8500-003 requires the court to remand the defendant into custody.
Defendants are being taken into custody when they check in with pretrial services.
Joy Willis was concerned that this practice creates a major disincentive for the
defendant to show up for pretrial services.
Hon. Buddy Hall and Jason Clack think the metropolitan court is misinterpreting
the order. The order only applies to a defendant who is in custody when the
motion is filed. A person who is not in custody when the motion is filed is subject
to the provisions set forth in Rule 5-409(E)(2).
Hon. Nan Nash said the metropolitan court lacks jurisdiction to remand a
defendant into custody after a detention motion has been filed. The motion divests
the metropolitan court of jurisdiction to change the conditions of release.
Jason Clack recommended that the Supreme Court should withdraw its order
because the substance of the order is covered by the -409 rules.
Professor Romero said the order was adopted before the rules were in place and
contemplated that rules were going to be adopted.
The committee tabled this issue until the next meeting because neither Hon.
Victor Valdez nor Hon. Sandra Engel was present.

(c)

Paragraph J, Expedited trial scheduling.
•
Professor Romero asked the committee to reconsider the language the committee
approved at the April 11 meeting. Although it reflects the compromise reached by
the committee, the language is vague and ambiguous. Perhaps the onus should be
on defense counsel to move for an expedited trial because this provision is for the
benefit of the defendant.
•
John Sugg moved to revise the new language in Paragraph J as follows: “On
the written motion of the prosecutor or the defendant, or on the court’s own
motion, the court shall hold a status review hearing in any case in which the
defendant has been held for more than one (1) year after the filing of the order
for pretrial detention.” Anne Kelly seconded the motion. The motion passed
unanimously.

(d)

Commentary to Paragraph K.
•
The committee reviewed the new commentary proposed by Anne Kelly, which
was approved in concept at the April 11 meeting.
•
John Sugg suggested moving the last sentence to the beginning of the paragraph.
Anne Kelly accepted this amendment.
•
Hon. Nan Nash moved to adopt the commentary, as amended. John Sugg
seconded the motion. The motion passed unanimously.
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2.

Rule 5-401 NMRA
•
The chair decided to discuss agenda items 3 and 4 before this agenda item. This
agenda item was ultimately tabled because the committee did not have time to
address it at this meeting.

3.

Rule 5-403 NMRA
•
John Sugg suggested some problems in the system could be fixed through
amendments to Rule 5-403. Rules 5-403 and 5-409 should be harmonized.
•
Others agreed. District courts routinely hold parallel proceedings under both rules
even though the rules have separate time lines and procedures.
•
Hon. Nan Nash does not think the DA should file a motion under Rule 5-409 if
the defendant is being held under Rule 5-403.
•
John Sugg said that prosecutors file motions under both rules because (1) the DA
must hurry to file under Rule 5-409 and may not realize immediately that the
defendant is on pretrial release in another case; and (2) the DA wants a detention
order in place under Rule 5-409 if the Rule 5-403 case gets resolved. Also,
prosecutors underutilize Rule 5-403 because Rule 5-409 provides an automatic
hold, while Rule 5-403 presumes a summons. He plans to propose amendments to
Rule 5-403(C). If motions are pending under both rules, the Rule 5-403 motion
should be decided first. The court does not need to hear the Rule 5-409 motion if
the Rule 5-403 motion is granted.
•
The committee agreed in principle that it would be good to amend Rule 5-403.
John Sugg will draft a proposal for the committee’s consideration.

(a)

General suggestion.
•
The committee considered the suggestion from the metropolitan court to clarify
the deadline for holding a preliminary examination under Rule 7-202(A) NMRA
when the defendant’s pretrial release has been revoked. The committee concluded
that this issue was resolved by amendments to Rule 7-202 that took effect on
December 31, 2017, which provide that revocation of the defendant’s release
triggers the start of a 10-day period.

(b)

Paragraph C, Issuance of summons or bench warrant.
•
The committee considered the suggestion from the 11th Judicial District Court to
clarify what the court should write on the “bond” line of Form 9-212 NMRA
(bench warrant for district court).
•
Hon. Nan Nash said Form 9-212 is confusing because it suggests that the court
should always list a monetary amount. She suggested replacing the bond line with
three check boxes: (1) no bond hold, (2) book and release, and (3) other.
•
Sally will incorporate this revision into a draft of Form 9-212 for consideration
at the next meeting. The committee will also review the bench warrant forms
for the limited jurisdiction courts.
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(c)

Subparagraph (D)(1), Initial hearing (time).
•
The committee considered the suggestion from the 7th Judicial District Court to
change the time limit from 3 days to “on the next criminal docket” and the
suggestion from the 11th Judicial District Court to change the time limit from 3
days to 10 days.
•
Professor Romero said the committee debated this time limit at length, reached a
compromise, and submitted a recommendation. He asked if anyone wanted to
revisit this.
•
Hon. Buddy Hall said “on the next criminal docket” varies a lot from jurisdiction
to jurisdiction. Some courts have a criminal docket only every 30 days.
•
Joy Willis said it might be worth revisiting the time limit depending on other
amendments to Rule 5-403.
•
John Sugg said there can be a problem when the defendant is arrested in another
county because transport is not available within 3 days. He suggested a provision
stating that the defendant does not have the right to be physically present for the
initial hearing.
•
Jason Clack said the existing magistrate court rules permit the defendant to appear
by video. See Rules 6-109, 6-110A NMRA.
•
Hon. Buddy Hall suggested adopting language similar to the arraignment rule for
magistrate court, which permits 5 days if the defendant arrested in another county.
•
John Sugg moved to replace existing Subparagraph (D)(1) with the following
language adapted from Rules 6-401(A)(1)(a) and 6-506(A)(2): “The court shall
hold an initial hearing for a defendant who is in custody as soon as practicable,
but in any event no later than three (3) days after the date of arrest if the
defendant is being held in the local detention center, or no later than five (5)
days after the date of arrest if the defendant is not being held in the local
detention center.” Hon. Buddy Hall seconded the motion. Passed with 2
opposed (Ibarra and Coyte).

(d)

Subparagraph (D)(2), Initial hearing (actions the court can take).
•
The committee considered the suggestion from the metropolitan court to add
language expressly permitting contempt proceedings.
•
John Sugg said the court has separate authority for this. Others agreed. No one
moved to adopt the proposal.

(e)

Subparagraph (E)(1), Evidentiary hearing (time).
•
The committee considered the suggestion from the metropolitan court to change
the time limit from 7 days to 10 days.
•
Professor Romero said the committee debated this time limit at length, reached a
compromise, and submitted a recommendation to the Court. He asked if anyone
wanted to revisit this.
•
The committee thought 7 days is sufficient time for the court and parties to
prepare and that it would be inappropriate to extend the time period because the
defendant is in custody. No one moved to adopt the proposal.
Page 7 of 10
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(f)

Subparagraph (E)(2), Evidentiary hearing (defendant’s rights).
•
The committee considered the suggestion from the metropolitan court to add
language stating that the defendant shall be afforded the opportunity “to present
any information in mitigation.”
•
The committee did not think this added language is necessary because it is
implicit in existing provision. No one moved to adopt the proposal.

(g)

Paragraph F, Order at completion of evidentiary hearing (evidentiary standard).
•
The committee considered the suggestion from the metropolitan court that if
revocation is based on the defendant being charged with a new crime, then the
evidentiary standard should be probable cause, but if the revocation is based on
violation of another condition of release, the evidentiary standard should be clear
and convincing evidence. See 18 U.S.C. 3148.
•
John Sugg said he likes the concept and plans to propose revisions along these
lines. The structure of the subparagraphs should be similar to the federal statute.
•
Joy Willis had concerns about the probable cause standard. This will result in
revocation based on untested criminal complaints.
•
Hon. Nan Nash said that if a probable cause standard applies to the commission of
a new offense, the provision should apply only to felonies and maybe
misdemeanors, and not to petty misdemeanors or ordinance violations.
•
John Sugg said that even if a probable cause standard applies to the commission
of a new offense, there would still need to be clear and convincing evidence that
no conditions of release will reasonably ensure the defendant’s compliance with
conditions or that revocation is necessary to prevent interference with justice.
•
John Sugg will prepare a draft for the committee to consider at the next
meeting.

(h)

Paragraph F, Order at completion of evidentiary hearing (sanctions).
•
The committee considered the suggestion from the metropolitan court to add
sanctions as an additional action the court can take at the completion of the
evidentiary hearing.
•
Jonathan Ibarra said that if this were added to Paragraph F, it should be located
before revocation because it is a less severe action.
•
Jason Clack said that if we are going to expressly permit the imposition of
sanctions, we would need to provide a definition and constraints.
•
Lisa Simpson said the pretrial literature provides that sanctions are not appropriate
in the pretrial context. The court can increase the conditions of release or revoke
release, but sanctions are punishment that should be reserved for post-conviction.
•
Professor Romero asked if the current rule permits the court to revoke the
defendant’s release for some period of time and then release the defendant again.
•
Joy Willis said that court sometimes revokes release pending the defendant’s
completion of an alcohol treatment program or stabilization on medication. If the
Page 8 of 10
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defendant complies with the condition imposed by the court, the defendant can
file a motion for release.
James Grayson suggested that the language could be revised to say, “revoke or
conditionally revoke.” The committee discussed the fact that the jail needs a
specific release order and cannot implement a release order that conditions release
on a third party’s actions, e.g., acceptance into a program.
The committee concluded that the proposal does not need to be adopted because
there are existing mechanisms that allow revocation pending the defendant’s
compliance with certain conditions. No one moved to adopt the proposal.

(i)

Paragraph I, expedited trial scheduling.
•
Jonathan Ibarra moved to adopt the language the committee approved for Rule
5-409(J): “On the written motion of the prosecutor or the defendant, or on the
court’s own motion, the court shall hold a status review hearing in any case in
which the defendant has been held for more than one (1) year after the filing of
the order revoking pretrial release.” Hon. Nan Nash seconded the motion. The
motion carried unanimously.

(j)

Subparagraph (K)(4), Transmission of district court order to lower court.
•
The committee considered the suggestion from the metropolitan court that if a
case is transferred to the district court for a review hearing under Rule 5-403, the
case should remain in the district court. The committee did not support this
amendment, noting that many of these cases remain within the metropolitan
court’s trial jurisdiction or get dismissed without becoming a district court case.
•
The committee supported the alternative suggestion from the metropolitan court
that if the case is transferred back to metropolitan court, the district court must
transmit its order to the metropolitan court within 24 hours (currently, the rule
says “promptly”).
•
John Sugg moved to change “promptly” to “within one (1) day.” Jason Clack
seconded the motion. The motion passed unanimously.

4.

Rule 5-408 NMRA
•
John Sugg said that the courts in his jurisdiction do not have designees because
the jails and counties are worried about liability. They do not know whether the
defendant is on probation, parole, or other release. Defendants are being arrested
on Friday night on misdemeanor charges, like shoplifting a candy bar at Walmart,
and are stuck in jail all weekend. He has advised officers not to arrest defendants
for petty offenses, but they are doing it anyway. He would like to fix this problem
and suggested that the rules could require each judicial district to designate
someone. He spoke with Justice Daniels about his concerns, and Justice Daniels
opined that this is already mandatory. Lincoln county is holding everyone. Otero
county is working to release people through a magistrate judge, but this doesn’t
cover municipal court defendants. This situation is contrary to the spirit of the rule
amendments. Otero and Lincoln counties may coordinate with the metropolitan
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court, but there are funding issues.
Professor Romero asked whether these jails released defendants under the old
bond schedules. John Sugg confirmed that they did.
Hon. Nan Nash wondered whether the courts have authority to require jails to
release defendants under the -408 rules.
Hon. Buddy Hall suggested that since judges have to conduct a probable cause
review within 48 hours of arrest, perhaps the judges could serve as the designee if
another person has not been designated, and could order release on recognizance
for eligible defendants under the -408 rules.
Jason Jaramillo asked if this could be centralized statewide. Hon. Nan Nash said
this may eventually happen if we get the resources.
The committee discussed the status of the criminal history clearinghouse. Hon.
Buddy Hall said some courts are using it. They receive a report within a few
hours, and no later than 24 hours. Lisa Simpson thought the clearinghouse is
available everywhere except Bernalillo County.
The committee concluded that in a jurisdiction with no designee, the jail could
request a report from the clearinghouse upon the defendant’s arrest and provide
the information to the judge, who could then determine whether the defendant
should be released as part of the probable cause determination. The judge will
need information, and the jail is in the best position to request the information as
soon as the defendant is booked.
Professor Romero supported addressing this problem. The -408 rules are intended
to permit the early release of people who should not be in jail. If certain counties
do not have designees, this defeats the purpose of the -408 rules.
Hon. Buddy Hall said that the committee should also review the probable cause
rules, Rules 5-301, 6-203, 7-203, and 8-202.
Hon. Buddy Hall and John Sugg will work together on a proposal.

5.

General Comments.
•
Tabled because the committee ran out of time.

•

Professor Romero adjourned the meeting at 4:50 p.m.

Next meeting: Thursday, June 14, 2018, from 1:00 - 5:00 p.m., at the State Bar Center in
Albuquerque, New Mexico.
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DISTRICT COURT CRIMINAL
RULE 5-403
1

5-403. Revocation or modification of release orders.

2
3

1st Ad Hoc Committee Draft
June 14, 2018

A.

Scope. In accordance with this rule, the court may consider revocation of the

defendant’s pretrial release or modification of the defendant’s conditions of release

4

(1)

if the defendant is alleged to have violated a condition of release; or

5

(2)

to prevent interference with witnesses or the proper administration of

6
7

justice.
B.

8
9
10

(1)

13

The court may consider revocation of the defendant’s pretrial release

or modification of the defendant’s conditions of release on motion of the prosecutor or on
the court’s own motion.

11
12

Motion for revocation or modification of conditions of release.

(2)

The defendant may file a response to the motion, but the filing of a

response shall not delay any hearing under Paragraph D or E of this rule.
C.

14

Issuance of summons or bench warrant.
(1)

The court shall issue a bench for the defendant if the court finds that

15

there is probable cause to believe that the defendant committed a federal, state, or local crime

16

while on release if:

17
18

(a) the new offense is punishable by a term of imprisonment of more
than one year;

19

(b) the new offense was committed in another state and is classified

20

as a misdemeanor in that state, but the offense would have been classified as a felony if

RCR No. 1048
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DISTRICT COURT CRIMINAL
RULE 5-403
1

1st Ad Hoc Committee Draft
June 14, 2018

committed in this state; or

2

(c)

3

(2)

is an offense listed in Rule 5-408(B)(2) NMRA.

For any other alleged violation of conditions of release, [If] if the court

4

does not deny the motion on the pleadings, the court shall issue a summons and notice of

5

hearing, unless the court finds that the interests of justice may be better served by the

6

issuance of a bench warrant.

7
8
9

(3)

The summons or bench warrant shall include notice of the reasons for

the review of the pretrial release decision.
D.

10

Initial hearing.
(1)

The court shall hold an initial hearing as soon as practicable, but if the

11

defendant is in custody, the hearing shall be held no later than three (3) days after the

12

defendant is detained if the defendant is being held in the local detention center, or no later

13

than five (5) days after the defendant is detained if the defendant is not being held in the local

14

detention center.

15
16

(2)

of release, set different conditions of release, or propose revocation of release.

17
18
19

(3)

If the court proposes revocation of release, the court shall schedule an

evidentiary hearing under Paragraph E of this rule, unless waived by the defendant.
E.

20
21

At the initial hearing, the court may continue the existing conditions

Evidentiary hearing.
(1)

Time. The evidentiary hearing shall be held as soon as practicable.

If the defendant is in custody, the evidentiary hearing shall be held no later than seven (7)
RCR No. 1048
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days after the initial hearing.

2

(2)

Defendant’s rights. The defendant has the right to be present and to

3

be represented by counsel and, if financially unable to obtain counsel, to have counsel

4

appointed. The defendant shall be afforded an opportunity to testify, to present witnesses, to

5

compel the attendance of witnesses, to cross-examine witnesses who appear at the hearing,

6

and to present information by proffer or otherwise. If the defendant testifies at the hearing,

7

the defendant’s testimony shall not be used against the defendant at trial except for

8

impeachment purposes or in a subsequent prosecution for perjury.

9

F.

Order at completion of evidentiary hearing. At the completion of an

10

evidentiary hearing, the court shall determine whether the defendant has violated a condition

11

of release or whether revocation of the defendant’s release is necessary to prevent

12

interference with witnesses or the proper administration of justice. The court may

13

(1)

continue the existing conditions of release;

14

(2)

set new or additional conditions of release in accordance with Rule

15

5-401 NMRA; or

16

(3)

17

revoke the defendant’s release, if the court
(a)

18
19

finds that there is
(i)

probable cause to believe that the defendant committed

a federal, state, or local crime while on release; or

20

(ii)

21

(a)
RCR No. 1048
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of release; and

2

(b)

3

finds that there is clear and convincing evidence that
(i)

no condition or combination of conditions will

4

reasonably ensure the defendant’s compliance with the release conditions ordered by the

5

court; or

6
7
8
9
10
11
12

[(b)]

(ii)

revocation of the defendant’s release is necessary to

prevent interference with witnesses or the proper administration of justice.
An order revoking release shall include written findings of the individualized facts
justifying revocation.
G.

Evidence. The New Mexico Rules of Evidence shall not apply to the

presentation and consideration of information at any hearing under this rule.
H.

Review of conditions. If the court enters an order setting new or additional

13

conditions of release, the defendant may file a motion to review the conditions under Rule

14

5-401(H) NMRA. If, upon disposition of the motion, the defendant is detained or continues

15

to be detained because of a failure to meet a condition imposed, or is subject to a requirement

16

to return to custody after specified hours, the defendant may appeal in accordance with Rule

17

5-405 NMRA and Rule 12-204 NMRA.

18

I.

Expedited trial scheduling for defendant in custody. The district court

19

shall provide expedited priority scheduling in a case in which the defendant is detained

20

pending trial. On the written motion of the prosecutor or the defendant, or on the court’s own

RCR No. 1048
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1

motion, the court shall hold a status review hearing in any case in which the defendant has

2

been held for more than one (1) year.

3

J.

Appeal. If the court revokes the defendant’s release, the defendant may

4

appeal in accordance with Rule 5-405 NMRA and Rule 12-204 NMRA. The appeal shall be

5

heard in an expedited manner. The defendant shall be detained pending the disposition of the

6

appeal.

7

K.

Petition for review of revocation order issued by magistrate,

8

metropolitan, or municipal court. If the magistrate, metropolitan, or municipal court

9

issues an order revoking the defendant’s release, the defendant may petition the district court

10

for review under this paragraph.

11

(1)

Petition; requirements. The petition shall include the specific facts

12

that warrant review by the district court and may include a request for a hearing. The

13

petitioner shall promptly

14

(a)

15

file a copy of the district court petition in the magistrate,

metropolitan, or municipal court;

16

(b)

serve a copy on the district attorney; and

17

(c)

provide a copy to the assigned district court judge.

18

(2)

Magistrate, metropolitan, or municipal court's jurisdiction pending

19

determination of the petition. Upon the filing of the petition, the magistrate, metropolitan,

20

or municipal court’s jurisdiction to set or amend conditions of release shall be suspended

RCR No. 1048
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1

pending determination of the petition by the district court. The case shall proceed in the

2

magistrate, metropolitan, or municipal court while the petition is pending.

3
4

(3)
an expedited manner.

5
6

District court review. The district court shall rule on the petition in

(a)

Within three (3) days after the petition is filed, the district court

shall take one of the following actions:

7

(i)

issue an order affirming the revocation order; or

8

(ii)

set a hearing to be held within ten (10) days after the

9
10

filing of the petition and promptly transmit a copy of the notice to the magistrate,
metropolitan, or municipal court.

11

(b)

If the district court holds a hearing on the petition, at the

12

conclusion of the hearing the court shall issue either an order affirming the revocation order

13

or an order setting conditions of release in accordance with Rule 5-401 NMRA.

14

(4)

Transmission of district court order to magistrate, metropolitan, or

15

municipal court. The district court shall [promptly] transmit the order to the magistrate,

16

metropolitan, or municipal court within one (1) day, and jurisdiction over the conditions of

17

release shall revert to the magistrate, metropolitan, or municipal court.

18
19
20
21

(5)

Appeal. If the district court affirms the revocation order, the defendant

may appeal in accordance with Rule 5-405 NMRA and Rule 12-204 NMRA.
L.

Judicial discretion; disqualification and excusal. Action by any court on

any matter relating to pretrial release or detention shall not preclude the subsequent statutory
RCR No. 1048
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1

disqualification of a judge. A judge may not be excused from reviewing a lower court’s order

2

revoking conditions of release unless the judge is required to recuse under the provisions of

3

the New Mexico Constitution or the Code of Judicial Conduct.

4

M.

Concurrent “Expedited Motion for Pretrial Detention” under Rule 5-409

5

NMRA. If the prosecutor has filed an “Expedited Motion for Pretrial Detention” under Rule

6

5-409 NMRA, and the district court is considering revocation or modification of release

7

under this rule, the district court shall consider whether the defendant’s conditions of release

8

should be modified or revoked under this rule prior to hearing the “Expedited Motion for

9

Pretrial Detention” under Rule 5-409. If the district court enters an order revoking the

10

defendant’s conditions of release under Subparagraph (F)(3) of this rule, the Rule 5-409

11

hearing shall be held in abeyance. If the district court continues the existing conditions of

12

release or at any time sets new or additional conditions of release that will result in the

13

release of the defendant from physical custody, the district court shall order the defendant to

14

be held until disposition of the “Expedited Motion for Pretrial Detention” under Rule 5-409.

15

[As amended, effective September 1, 1990; as amended by Supreme Court Order No.

16

13-8300-046, effective for all cases pending or filed on or after December 31, 2013; as

17

amended by Supreme Court Order No. 17-8300-005, effective for all cases pending or filed

18

on or after July 1, 2017; as amended by Supreme Court Order No. __________, effective

19

_____________.]

RCR No. 1048
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1

Committee commentary. — The 2017 amendments to this rule clarify the procedure

2

for the court to follow when considering revocation of the defendant’s pretrial release or

3

modification of the defendant’s conditions of release for violating the conditions of release.

4

In State v. Segura, 2014-NMCA-037, 321 P.3d 140, the Court of Appeals held that due

5

process requires courts to afford the defendant notice and an opportunity to be heard before

6

the court may revoke the defendant’s bail and remand the defendant into custody. See also

7

Tijerina v. Baker, 1968-NMSC-009, ¶ 9, 78 N.M. 770, 438 P.2d 514 (explaining that the

8

right to bail is not absolute); id. ¶ 10 (“If the court has inherent power to revoke bail of a

9

defendant during trial and pending final disposition of the criminal case in order to prevent

10

interference with witnesses or the proper administration of justice, the right to do so before

11

trial seems to be equally apparent under a proper set of facts.”); State v. Rivera,

12

2003-NMCA-059, ¶ 20, 133 N.M. 571, 66 P.3d 344 (“Conditions of release are separate,

13

coercive powers of a court, apart from the bond itself. They are enforceable by immediate

14

arrest, revocation, or modification if violated. Such conditions of release are intended to

15

protect the public and keep the defendant in line.”), rev’d on other grounds,

16

2004-NMSC-001, 134 N.M. 768, 82 P.3d 939.

17

Paragraph G provides that the New Mexico Rules of Evidence do not apply at a

18

revocation hearing, consistent with Rule 11-1101(D)(3)(e) NMRA. Like other types of

19

proceedings where the Rules of Evidence do not apply, at a pretrial detention hearing the

20

court is responsible “for assessing the reliability and accuracy” of the information presented.

21

See United States v. Martir, 782 F.2d 1141, 1145 (2d Cir. 1986) (explaining that in a pretrial
RCR No. 1048
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1

detention hearing the judge “retains the responsibility for assessing the reliability and

2

accuracy of the government’s information, whether presented by proffer or by direct proof”);

3

State v. Ingram, 155 A.3d 597 (N.J. Super. Ct. App. Div. 2017) (holding that it is within the

4

discretion of the detention hearing court to determine whether a pretrial detention order may

5

be supported in an individual case by documentary evidence, proffer, one or more live

6

witnesses, or other forms of information the court deems sufficient); see also United States

7

v. Marshall, 519 F. Supp. 751, 754 (E.D. Wis. 1981) (“So long as the information which the

8

sentencing judge considers has sufficient indicia of reliability to support its probable

9

accuracy, the information may properly be taken into account in passing sentence.”), aff’d

10

719 F.2d 887 (7th Cir.1983); State v. Guthrie, 2011-NMSC-014, ¶¶ 36-39, 43, 150 N.M. 84,

11

257 P.3d 904 (explaining that in a probation revocation hearing, the court should focus on

12

the reliability of the evidence); State v. Vigil, 1982-NMCA-058, ¶ 24, 97 N.M. 749, 643 P.2d

13

618 (holding in a probation revocation hearing that hearsay untested for accuracy or

14

reliability lacked probative value).

15

Consistent with Rule 5-106 NMRA, a party cannot exercise the statutory right to

16

excuse a judge who is reviewing a lower court’s order setting or revoking conditions of

17

release. See NMSA 1978, § 38-3-9. Paragraph L of this rule does not prevent a judge from

18

being recused under the provisions of the New Mexico Constitution or the Code of Judicial

19

Conduct either on the court’s own motion or motion of a party. See N.M. Const. art. VI, §

20

18; Rule 21-211 NMRA.

RCR No. 1048
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1

The 1975 amendment to Rule 5-402 NMRA makes it clear that this rule may be

2

invoked while the defendant is appealing a conviction. See Rule 5-402 NMRA and

3

commentary.

4

[As amended by Supreme Court Order No. 17-8300-005, effective for all cases pending or

5

filed on or after July 1, 2017.]
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5-409. Pretrial detention.
A.

Scope. Notwithstanding the right to pretrial release under Article II, Section

3

13 of the New Mexico Constitution and Rule 5-401 NMRA, under Article II, Section 13 and

4

this rule, the district court may order the detention pending trial of a defendant charged with

5

a felony offense if the prosecutor files a written motion titled “Expedited Motion for Pretrial

6

Detention” and proves by clear and convincing evidence that no release conditions will

7

reasonably protect the safety of any other person or the community.

8

B.

Motion for pretrial detention. The prosecutor may file a written expedited

9

motion for pretrial detention at any time. The motion shall be filed either in [both] the court

10

where the case is pending [and] or in the district court. The motion shall include the specific

11

facts that warrant pretrial detention.

12

(1)

The prosecutor shall immediately deliver a copy of the motion to

13

(a)

the detention center holding the defendant, if any;

14

(b)

the defendant and defense counsel of record, or, if defense

15

counsel has not entered an appearance, the local law office of the public defender or, if no

16

local office exists, the director of the contract counsel office of the public defender; and

17
18

(c)

the magistrate or metropolitan court and the motion is filed in the district court.

19
20

the magistrate or metropolitan court, if the case is pending in

(2)

The defendant may file a response to the motion for pretrial detention

in the district court, but the filing of a response shall not delay the hearing under Paragraph
RCR No. 1048
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1

F of this rule. If a response is filed, the defendant shall promptly provide a copy to the

2

assigned district court judge and the prosecutor.

3

C.

Case pending in magistrate or metropolitan court. If a motion for pretrial

4

detention is filed in the magistrate or metropolitan court and a probable cause determination

5

has not been made, the magistrate or metropolitan court shall determine probable cause under

6

Rule 6-203 NMRA or Rule 7-203 NMRA. If the court finds no probable cause, the court

7

shall order the immediate personal recognizance release of the defendant under Rule 6-203

8

NMRA or Rule 7-203 NMRA and shall deny the motion for pretrial detention without

9

prejudice. If probable cause has been found, the magistrate or metropolitan court clerk shall

10

promptly transmit to the district court clerk a copy of the motion for pretrial detention, the

11

criminal complaint, and all other papers filed in the case. The magistrate or metropolitan

12

court’s jurisdiction to set or amend conditions of release shall then be terminated, and the

13

district court shall acquire exclusive jurisdiction over issues of pretrial release until the case

14

is remanded by the district court following disposition of the detention motion under

15

Paragraph I of this rule.

16

D.

Case pending in district court. If a motion for pretrial detention is filed in

17

the district court and probable cause has not been found under Article II, Section 14 of the

18

New Mexico Constitution or Rule 5-208(D) NMRA, Rule 5-301 NMRA, Rule 6-203

19

NMRA, Rule 6-204(B) NMRA, Rule 7-203 NMRA, or Rule 7-204(B) NMRA, the district

20

court shall determine probable cause in accordance with Rule 5-301 NMRA. If the district
RCR No. 1048
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1

court finds no probable cause, the district court shall order the immediate personal

2

recognizance release of the defendant under Rule 5-301 NMRA and shall deny the motion

3

for pretrial detention without prejudice.

4

E.

5

Detention pending hearing; warrant.
(1)

Defendant in custody when motion is filed. If a detention center

6

receives a copy of a motion for pretrial detention, the detention center shall distribute the

7

motion to any person designated by the district, magistrate, or metropolitan court to release

8

defendants from custody under Rule 5-401(N) NMRA, Rule 5-408 NMRA, Rule 6-401(M)

9

NMRA, Rule 6-408 NMRA, Rule 7-401(M) NMRA, or Rule 7-408 NMRA. All authority

10

of any person to release a defendant pursuant to such designation is terminated upon receipt

11

of a detention motion until further court order.

12

(2)

Defendant not in custody when motion is filed. If the defendant is

13

not in custody when the motion for pretrial detention is filed, the district court may issue a

14

warrant for the defendant’s arrest if the motion establishes probable cause to believe the

15

defendant has committed a felony offense and alleges sufficient facts that, if true, would

16

justify pretrial detention under Article II, Section 13 of the New Mexico Constitution. If the

17

motion does not allege sufficient facts, the court shall issue a summons and notice of hearing.

18

F.

Pretrial detention hearing. The district court shall hold a hearing on the

19

motion for pretrial detention to determine whether the defendant poses a danger to the safety

20

of any other person or the community if released pending trial and whether any release
RCR No. 1048
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1

condition or combination of conditions set forth in Rule 5-401 NMRA will reasonably

2

protect the safety of any other person or the community.

3

(1)

4

Time.
(a)

Time limit. The hearing shall be held promptly. Unless the

5

court has issued a summons and notice of hearing under Subparagraph (E)(2) of this rule, the

6

hearing shall commence no later than five (5) days after the later of the following events:

7

(i)

the filing of the motion for pretrial detention; [or]

8

(ii)

the date the defendant is arrested as a result of the

9

motion for pretrial detention[.]; or

10

(iii)

if the defendant is being held in custody pending the

11

determination of a motion to revoke the defendant’s conditions of release under Rule 5-403

12

NMRA in another matter:

13
14

(a)

the date the court continues existing conditions

(b)

the date the court sets new or additional

of release in the other matter;

15
16

conditions of release under Rule 5-403(F) that will result in the defendant being released

17

from custody in the other matter; or

18
19

(c)

the date the defendant is otherwise ordered to

be released in the other matter.

RCR No. 1048
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Extensions. The time enlargement provisions in Rule 5-104

2

NMRA do not apply to a pretrial detention hearing. The court may extend the time limit for

3

holding the hearing as follows:

4

(i)

for up to three (3) days if in the motion for pretrial

5

detention the prosecutor requests a preliminary hearing to be held immediately before the

6

detention hearing;

7
8

(ii)

extraordinary circumstances exist and justice requires the [delay] extension;

9
10

for up to three (3) days upon a showing that

[(ii)](iii)

upon the defendant filing a written waiver of

[(iii)](iv)

upon stipulation of the parties.

the time limit; or

11
12

(c)

Notice. The court shall promptly schedule the hearing and

13

notify the parties of the hearing setting within one (1) business day after the filing of the

14

motion.

15

(2)

16
17

Discovery. [At least twenty-four (24) hours before the hearing, the]
(a)

The prosecutor shall [provide] promptly disclose to the

defendant [with] prior to the hearing

18

(i)

all evidence [relating to the motion for pretrial

19

detention that is in the possession of] that the prosecutor [or is reasonably available to the

20

prosecutor. All] intends to rely on at the hearing, and

RCR No. 1048
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all exculpatory evidence known to the prosecutor [must

2

be disclosed. The prosecutor may introduce evidence at the hearing beyond that referenced

3

in the motion, but the prosecutor must provide prompt disclosure to the defendant prior to

4

the hearing].

5

(b)

Except in cases where the hearing is held within two (2)

6

business days after the filing of the motion, the prosecutor shall disclose evidence under this

7

subparagraph at least twenty-four (24) hours before the hearing. At the hearing the prosecutor

8

may offer evidence or information that was discovered after the disclosure deadline, but the

9

prosecutor must promptly disclose the evidence to the defendant.

10

(c)

11

prosecution for failure to comply with this rule.

12

(3)

The district court may impose an appropriate sanction on the

Defendant’s rights. The defendant has the right to be present and to

13

be represented by counsel and, if financially unable to obtain counsel, to have counsel

14

appointed. The defendant shall be afforded an opportunity to testify, to present witnesses, to

15

compel the attendance of witnesses, to cross-examine witnesses who appear at the hearing,

16

and to present information by proffer or otherwise. If the defendant testifies at the hearing,

17

the defendant’s testimony shall not be used against the defendant at trial except for

18

impeachment purposes or in a subsequent prosecution for perjury.

19
20

(4)

Prosecutor’s burden. The prosecutor must prove by clear and

convincing evidence that the defendant poses a danger to the safety of any other person or

RCR No. 1048
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1

the community if released pending trial and that no release conditions will reasonably protect

2

the safety of any other person or the community.

3

(5)

Evidence. The New Mexico Rules of Evidence shall not apply to the

4

presentation and consideration of information at the hearing. The parties may proceed by

5

proffer, documentary submission, witness testimony, other relevant evidence, or any

6

combination thereof. New Mexico court records may be considered without certification.

7

(6)

Factors to be considered. The court shall consider any fact relevant

8

to the nature and seriousness of the danger to any person or the community that would be

9

posed by the defendant’s release and any fact relevant to the likelihood that conditions of

10

release will reasonably protect the safety of any person or the community, including but not

11

limited to the following:

12
13

(a)

the nature and circumstances of the offense charged, including

whether the offense is a crime of violence;

14

(b)

the weight of the evidence against the defendant;

15

(c)

the history and characteristics of the defendant, including

16
17

(i)

the defendant’s character, physical and mental

condition, past conduct, history relating to drug or alcohol abuse, and criminal history;

18

(ii)

whether, at the time of the current offense or arrest, the

19

defendant was on probation, parole, or other release pending trial, sentencing, or appeal for

20

any offense under federal, state, or local law; and
RCR No. 1048
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(iii)

(d)

the nature and seriousness of the danger to any person or the

community that would be posed by the defendant’s release;

5
6

whether the defendant has a history of violations of

probation, parole, or conditions of release in the ten (10) years preceding the current charges;

3
4
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(e)

any facts tending to indicate that the defendant may or may not

commit new crimes if released;

7

(f)

whether the defendant has been ordered detained under Article

8

II, Section 13 of the New Mexico Constitution based on a finding of dangerousness in

9

another pending case or was ordered detained based on a finding of dangerousness in any

10

prior case; and

11

(g)

any available results of a pretrial risk assessment instrument

12

approved by the Supreme Court for use in the jurisdiction, provided that the court shall not

13

defer to the recommendation in the instrument but shall make an independent determination

14

of dangerousness and community safety based on all information available at the hearing.

15

(7)

Permissive inference. Subject to rebuttal by the person charged, it

16

shall be a permissive inference that no release conditions will reasonably protect the safety

17

of any other person or the community upon a finding of probable cause that the person

18

committed a felony while on conditions of release for a felony; provided that there is a

19

separate finding of clear and convincing evidence that one of the felonies involved violence.

RCR No. 1048
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1

As used in this rule, “violence” means use of a deadly weapon or infliction of great bodily

2

harm.

3

G.

Order for pretrial detention. The court shall issue a written order for

4

pretrial detention at the conclusion of the pretrial detention hearing if the court determines

5

by clear and convincing evidence that the defendant poses a danger to the safety of any other

6

person or the community if released pending trial and that no release conditions will

7

reasonably protect the safety of any other person or the community. The court shall file

8

written findings of the individualized facts justifying the detention as soon as possible, but

9

no later than [two (2)] five (5) days after the conclusion of the hearing.

10

H.

Order setting conditions of release. The court shall deny the motion for

11

pretrial detention if, on completion of the pretrial detention hearing, the court determines that

12

the prosecutor has failed to prove the grounds for pretrial detention by clear and convincing

13

evidence. At the conclusion of the pretrial detention hearing, the court shall issue an order

14

setting conditions of release under Rule 5-401 NMRA. The court shall file written findings

15

of the individualized facts justifying the denial of the detention motion as soon as possible,

16

but no later than [two (2)] five (5) days after the conclusion of the hearing.

17

I.

Further proceedings in magistrate or metropolitan court. [Upon] Within

18

one (1) day after completion of the hearing, if the case is pending in the magistrate or

19

metropolitan court, the district court shall [promptly] transmit to the magistrate or

20

metropolitan court a copy of either the order for pretrial detention or the order setting
RCR No. 1048
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1

conditions of release. If the district court has issued an order for pretrial detention, the

2

magistrate or metropolitan court shall not release the defendant as long as felony charges

3

remain pending. If the district court has issued an order setting conditions of release, the

4

magistrate or metropolitan court shall enforce the conditions set by the district court. Upon

5

either the dismissal of all felony charges or at the conclusion of a preliminary examination

6

under Rule 6-202 NMRA or Rule 7-202 NMRA, the[The] magistrate or metropolitan court

7

may modify the order setting conditions of release upon a showing of good cause[, but as

8

long as the case remains pending, the magistrate or metropolitan court may not release a

9

defendant who has been ordered detained by the district court].

10

J.

Expedited trial scheduling for defendant in custody. The district court

11

shall provide expedited priority scheduling in a case in which the defendant is detained

12

pending trial. On the written motion of the prosecutor or the defendant, or on the court’s own

13

motion, the court shall hold a status review hearing in any case in which the defendant has

14

been held for more than one (1) year.

15

K.

Successive motions for pretrial detention and motions to reconsider. On

16

written motion of the prosecutor or the defendant, the court may reopen the detention hearing

17

at any time before trial if the court finds that

18
19

(1)

information exists that was not known to the movant at the time of the

hearing [and that] or circumstances have changed subsequent to the hearing, and

RCR No. 1048
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the information or changed circumstance has a material bearing on

whether the previous ruling should be reconsidered.
L.

Appeal. Either party may appeal the district court order disposing of the

4

motion for pretrial detention in accordance with Rule 5-405 NMRA and Rule 12-204

5

NMRA. The district court order shall remain in effect pending disposition of the appeal.

6

M.

Judicial discretion; disqualification and excusal. Action by any court on

7

any matter relating to pretrial detention shall not preclude the subsequent statutory

8

disqualification of a judge. A judge may not be excused from presiding over a detention

9

hearing unless the judge is required to recuse under the provisions of the New Mexico

10
11

Constitution or the Code of Judicial Conduct.
N.

Concurrent motion to revoke conditions of release under Rule 5-403

12

NMRA. If the district court is considering revocation or modification of the defendant’s

13

conditions of release in another matter under Rule 5-403 NMRA, the district court shall

14

consider whether the defendant’s conditions of release in the other matter should be modified

15

or revoked under Rule 5-403 prior to hearing the “Expedited Motion for Pretrial Detention”

16

under this rule. If the district court enters an order revoking the defendant’s conditions of

17

release under Subparagraph (F)(3) of Rule 5-403, the hearing on the “Expedited Motion for

18

Pretrial Detention” under this rule shall be held in abeyance. If the district court continues

19

the existing conditions of release, or at any time, sets new or additional conditions of release
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1

which will result in the release of the defendant from physical custody, the district court shall

2

hold a hearing on the prosecutor’s “Expedited Motion for Pretrial Detention” under this rule.

3

[Adopted by Supreme Court Order No. 17-8300-005, effective for all cases pending or filed

4

on or after July 1, 2017; as amended by Supreme Court Order No. ____________, effective

5

for all cases pending or filed on or after ________________.]

6

Commentary. —

7

Paragraph A - In addition to the detention authority for dangerous defendants authorized

8

by the 2016 amendment to Article II, Section 13 of the New Mexico Constitution, a court

9

conceivably could be faced with a request to detain under the preexisting exception to the

10

right to pretrial release in “capital offenses when the proof is evident or the presumption

11

great.” As a result of the repeal of capital punishment for offenses committed after July 1,

12

2009, this provision will be applicable only to offenses alleged to have been committed prior

13

to that date for which capital punishment may be imposed.

14

Paragraph B - Paragraph B permits the prosecutor to file a motion for pretrial detention at

15

any time. The prosecutor may file the motion at the same time that the prosecution requests

16

a warrant for the defendant’s arrest under Rule 5-208(D) NMRA.

17

Paragraph C - Under Paragraph C, the filing of a motion for pretrial detention deprives the

18

magistrate or metropolitan court of jurisdiction to set or amend the conditions of release. The

19

filing of the motion does not, however, stay the case in the magistrate or metropolitan court.
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12

Page 38 of 114

DISTRICT COURT CRIMINAL
RULE 5-409

6th Ad Hoc Committee Draft
June 14, 2018

1

Nothing in this rule shall prevent timely preliminary examinations from proceeding while

2

the detention motion is pending.

3

Paragraphs C and D - Federal constitutional law requires a “prompt judicial determination

4

of probable cause” to believe the defendant committed a chargeable offense, before or within

5

48 hours after arrest, in order to continue detention or other significant restraint of liberty.

6

Cty. of Riverside v. McLaughlin, 500 U.S. 44, 47, 56 (1991). A finding of probable cause

7

does not relieve the prosecutor from proving the grounds for pretrial detention by clear and

8

convincing evidence.

9

Paragraph F - Paragraph F sets forth procedures for pretrial detention hearings. The court

10

must “make three categories of determinations” at a pretrial detention hearing: “(1) which

11

information in any form carries sufficient indicia of reliability to be worthy of consideration,

12

(2) the extent to which that information would indicate that a defendant may be likely to pose

13

a threat to the safety of others if released pending trial, and (3) whether any potential pretrial

14

release conditions will reasonably protect the safety of others.” State v. Groves,

15

2018-NMSC-006, ¶ 29, 410 P.3d 193, 198 (internal quotation marks and citation omitted).

16

Subparagraph (F)(1)(b)(i) authorizes an extension of time if the prosecutor requests

17

a preliminary hearing to be held immediately before the detention hearing.

18

Subparagraph (F)(3) describes the defendant’s rights at the hearing. “[T]he Due

19

Process Clause of the New Mexico Constitution requires that a defendant’s protections at a

20

pretrial detention hearing include ‘the right to counsel, notice, and an opportunity to be
RCR No. 1048
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1

heard.’ ” State ex rel. Torrez v. Whitaker, 2018-NMSC-005, ¶ 88, 410 P.3d 201 (quoting

2

State v. Brown, 2014-NMSC-038, ¶ 20, 338 P.3d 1276 ). “Due process requires a meaningful

3

opportunity to cross-examine testifying witnesses or otherwise challenge the evidence

4

presented by the state at a pretrial detention hearing.” Id. The defendant shall be entitled to

5

appear and participate personally with counsel before the judge conducting the detention

6

hearing, rather than by any means of remote electronic conferencing.

7

Subparagraph (F)(5) provides that the Rules of Evidence do not apply at a pretrial

8

detention hearing, consistent with Rule 11-1101(D)(3)(e) NMRA. In Torrez, the Supreme

9

court clarified that “neither the United States Constitution nor the New Mexico Constitution

10

categorically requires live witness testimony at pretrial detention hearings.”

11

2018-NMSC-005, ¶ 110. The court may rely on “credible proffers and other summaries of

12

evidence, law enforcement and court records, or other nontestimonial information” in

13

determining whether the prosecutor has met its burden under Article II, Section 13. Id. ¶ 3.

14

In doing so, the court should exercise “sound judicial discretion in assessing the reliability

15

and accuracy of information presented in support of detention, whether by proffer or direct

16

proof.” Id. ¶ 81. The “court necessarily retains the judicial discretion to find proffered or

17

documentary information insufficient to meet the constitutional clear and convincing

18

evidence requirement in the context of particular cases.” Id. ¶ 3. [Like other types of

19

proceedings where the Rules of Evidence do not apply, at a pretrial detention hearing the

20

court is responsible “for assessing the reliability and accuracy” of the information presented.
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1

See United States v. Martir, 782 F.2d 1141, 1145 (2d Cir. 1986) (explaining that in a pretrial

2

detention hearing the judge “retains the responsibility for assessing the reliability and

3

accuracy of the government’s information, whether presented by proffer or by direct proof”);

4

State v. Ingram, 155 A.3d 597 (N.J. Super. Ct. App. Div. 2017) (holding that it is within the

5

discretion of the detention hearing court to determine whether a pretrial detention order may

6

be supported in an individual case by documentary evidence, proffer, one or more live

7

witnesses, or other forms of information the court deems sufficient); see also United States

8

v. Marshall, 519 F. Supp. 751, 754 (E.D. Wis. 1981) (“So long as the information which the

9

sentencing judge considers has sufficient indicia of reliability to support its probable

10

accuracy, the information may properly be taken into account in passing

11

sentence.”), aff’d 719 F.2d 887 (7th Cir.1983); State v. Guthrie, 2011-NMSC-014, ¶¶ 36-39,

12

43, 150 N.M. 84, 257 P.3d 904 (explaining that in a probation revocation hearing, the court

13

should focus on the reliability of the evidence); State v. Vigil, 1982-NMCA-058, ¶ 24, 97

14

N.M. 749, 643 P.2d 618 (holding in a probation revocation hearing that hearsay untested for

15

accuracy or reliability lacked probative value).]

16

Subparagraph (F)(6) lists factors that the court may consider in assessing whether the

17

prosecutor has met its burden of proving by clear and convincing evidence that the defendant

18

may be likely to pose a threat to the safety of others if released pending trial and whether any

19

potential pretrial release conditions will reasonably protect the safety of others. These factors

20

include the nature and circumstances of the charged offense and the defendant’s history and
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1

characteristics. See State v. Groves, 2018-NMSC-006, ¶¶ 32-33, 410 P.3d 193 (explaining

2

that the defendant’s past conduct can help the court assess whether the defendant poses a

3

future threat of danger). In State v. Ferry, the Supreme Court explained that “the nature and

4

circumstances of a defendant’s conduct in the underlying charged offense(s) may be

5

sufficient, despite other evidence, to sustain the [prosecutor’s] burden of proving by clear and

6

convincing evidence that the defendant poses a threat to others or the community.”

7

2018-NMSC-004, ¶ 6, 409 P.3d 918. If the prosecutor meets this initial burden, the

8

prosecutor must also demonstrate by clear and convincing evidence that “no release

9

conditions will reasonably protect the safety of any other person or the community.” Id. “For

10

example, the [prosecutor] may introduce evidence of a defendant’s defiance of restraining

11

orders; dangerous conduct in violation of a court order; intimidation tactics; threatening

12

behavior; stalking of witnesses, victims, or victims’ family members; or inability or refusal

13

to abide by conditions of release in other cases.” Id.

14

Subparagraph (F)(7) provides for a permissive inference based on certain findings.

15

Specifically, Subparagraph (F)(7) creates a permissive inference if the defendant committed

16

a felony while on conditions of release for a previous felony, and either the charged felony

17

or previous felony involved violence.

18

Paragraph I - If the district court issues a detention order under Paragraph G of this rule,

19

the magistrate or metropolitan court cannot release the defendant while [the case is] felony

20

charges remain pending. The magistrate or metropolitan court should, however, issue a
RCR No. 1048
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1

release order if the state files a voluntary dismissal or if the court dismisses the case under

2

other rules, such as Rule 6-202(A)(3) or (D)(1) NMRA or Rule 7-202(A)(3) or (D)(1)

3

NMRA.

4

Paragraph J - Paragraph J requires the district court to prioritize the scheduling of trial and

5

other proceedings for cases in which the defendant is held in custody. See generally United

6

States v. Salerno, 481 U.S. 739, 747 (1987) (concluding that the detention provisions in the

7

Bail Reform Act, 18 U.S.C. § 3142, did not violate due process, in part due to “the stringent

8

time limitations of the Speedy Trial Act,” 18 U.S.C. § 3161); Am. Bar Ass’n, ABA Standards

9

for Criminal Justice: Pretrial Release, Standard 10-5.11 (3d ed. 2007) (“Every jurisdiction

10

should establish, by statute or court rule, accelerated time limitations within which detained

11

defendants should be tried consistent with the sound administration of justice.”). The purpose

12

of a status review hearing under Paragraph J is to ensure that a defendant is not held without

13

an expedited trial setting.

14

Paragraph K - The district court may rule on a motion under Paragraph K with or without

15

a hearing. The district court has inherent discretion to reconsider its ruling on a motion for

16

pretrial detention. See Sims v. Sims, 1996-NMSC-078, ¶ 59, 122 N.M. 618, 930 P.2d 153

17

(“District courts have plenary power over their interlocutory orders and may revise

18

them . . . at any time prior to final judgment.” (internal citation omitted)); see also State v.

19

Brown, 2014-NMSC-038, ¶ 13, 338 P.3d 1276 (recognizing that a pretrial release decision

20

is interlocutory).
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1

Paragraph L - Either party may appeal the district court’s ruling on the detention motion.

2

Under Article II, Section 13, an “appeal from an order denying bail shall be given preference

3

over all other matters.” See also State v. Chavez, 1982-NMSC-108, ¶ 6, 98 N.M. 682, 652

4

P.2d 232 (holding that the state may appeal a ruling where it is an aggrieved party under

5

Article VI, Section 2 of the New Mexico Constitution).

6

Paragraph M - Consistent with Rule 5-106 NMRA, a party cannot exercise the statutory

7

right to excuse a judge who is conducting a detention hearing. See NMSA 1978, § 38-3-9.

8

Paragraph M does not prevent a judge from being recused under the provisions of the New

9

Mexico Constitution or the Code of Judicial Conduct either on the court’s own motion or

10

motion of a party. See N.M. Const. art. VI, § 18; Rule 21-211 NMRA.

11

[Commentary adopted by Supreme Court Order No. 17-8300-005, effective for all cases

12

pending or filed on or after July 1, 2017; as amended by Supreme Court Order No.

13

__________, effective for all cases pending or filed on or after __________________.]
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6-409. Pretrial detention.
A.

Scope. This rule governs the procedure for the prosecutor to file a motion for

3

pretrial detention in the magistrate and district court while a case is pending in the magistrate

4

court. Notwithstanding the right to pretrial release under Article II, Section 13 of the New

5

Mexico Constitution and Rule 6-401 NMRA, under Article II, Section 13 and Rule 5-409

6

NMRA, the district court may order the detention pending trial of a defendant charged with

7

a felony offense if the prosecutor files a written motion titled “Expedited Motion for Pretrial

8

Detention” and proves by clear and convincing evidence that no release conditions will

9

reasonably protect the safety of any other person or the community.

10

B.

Motion for pretrial detention. The prosecutor may file a written expedited

11

motion for pretrial detention at any time. The motion shall be filed either in [both] the

12

magistrate court [and] or in the district court. The motion shall include the specific facts that

13

warrant pretrial detention. If the case is pending in the magistrate court and the motion is

14

filed in the district court, the prosecutor shall immediately deliver a copy of the motion to the

15

magistrate court.

16

C.

Determination of probable cause. If a motion for pretrial detention is filed

17

in the magistrate court and a probable cause determination has not been made, the magistrate

18

court shall determine probable cause under Rule 6-203 NMRA. If the court finds no probable

19

cause, the court shall order the immediate personal recognizance release of the defendant

20

under Rule 6-203 NMRA and shall deny the motion for pretrial detention without prejudice.
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Determination of motion by district court. If probable cause has been

2

found, the magistrate court clerk shall promptly transmit to the district court clerk a copy of

3

the motion for pretrial detention, the criminal complaint, and all other papers filed in the

4

case. The magistrate court’s jurisdiction to set or amend conditions of release shall then be

5

terminated, and the district court shall acquire exclusive jurisdiction over issues of pretrial

6

release until the case is remanded by the district court following disposition of the detention

7

motion under Paragraph E of this rule.

8

E.

Further proceedings in magistrate court. Upon completion of the hearing,

9

if the case is pending in the magistrate court, the district court shall promptly transmit to the

10

magistrate court a copy of either the order for pretrial detention or the order setting

11

conditions of release. If the district court has issued an order for pretrial detention, the

12

magistrate court shall not release the defendant as long as felony charges remain pending. If

13

the district court has issued an order setting conditions of release, the magistrate court shall

14

enforce the conditions set by the district court. Upon either the dismissal of all felony charges

15

or at the conclusion of a preliminary examination under Rule 6-202 NMRA, the [The]

16

magistrate court may modify the order setting conditions of release upon a showing of good

17

cause[, but as long as the case remains pending, the magistrate court may not release a

18

defendant who has been ordered detained by the district court].

19

[Adopted by Supreme Court Order No. 17-8300-005, effective for all cases pending or filed

20

on or after July 1, 2017; as amended by Supreme Court Order No. ______________,

21

effective for all cases pending or filed on or after _______________.]
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1

Committee commentary. —

2

Paragraph C — Federal constitutional law requires a “prompt judicial determination

3

of probable cause” to believe the defendant committed a chargeable offense, before or within

4

48 hours after arrest, in order to continue detention or other significant restraint of liberty.

5

Cty. of Riverside v. McLaughlin, 500 U.S. 44, 47, 56 (1991).

6

Paragraph D — Upon the filing of a motion for pretrial detention and a finding of

7

probable cause, the magistrate court is deprived of jurisdiction to set or amend the conditions

8

of release. The filing of the motion does not, however, stay the case in the magistrate court.

9

Nothing in this rule shall prevent timely preliminary examinations from proceeding while

10

the detention motion is pending.

11

Paragraph E — If the district court issues a detention order under Rule 5-409 NMRA,

12

the magistrate court cannot release the defendant while [the case is] felony charges remain

13

pending. The magistrate court should, however, issue a release order if the state files a

14

voluntary dismissal or if the court dismisses the case under other rules, such as Rule

15

6-202(A)(3) or (D)(1) NMRA.

16

[Adopted by Supreme Court Order No. 17-8300-005, effective for all cases pending or filed

17

on or after July 1, 2017; as amended by Supreme Court Order No. _______, effective

18

____________.]
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7-409. Pretrial detention.
A.

Scope. This rule governs the procedure for the prosecutor to file a motion for

3

pretrial detention in the metropolitan and district court while a case is pending in the

4

metropolitan court. Notwithstanding the right to pretrial release under Article II, Section 13

5

of the New Mexico Constitution and Rule 7-401 NMRA, under Article II, Section 13 and

6

Rule 5-409 NMRA, the district court may order the detention pending trial of a defendant

7

charged with a felony offense if the prosecutor files a written motion titled “Expedited

8

Motion for Pretrial Detention” and proves by clear and convincing evidence that no release

9

conditions will reasonably protect the safety of any other person or the community.

10

B.

Motion for pretrial detention. The prosecutor may file a written expedited

11

motion for pretrial detention at any time. The motion shall be filed either in [both] the

12

metropolitan court [and] or in the district court. The motion shall include the specific facts

13

that warrant pretrial detention. If the case is pending in the metropolitan court and the motion

14

is filed in the district court, the prosecutor shall immediately deliver a copy of the motion to

15

the metropolitan court.

16

C.

Determination of probable cause. If a motion for pretrial detention is filed

17

in the metropolitan court and a probable cause determination has not been made, the

18

metropolitan court shall determine probable cause under Rule 7-203 NMRA. If the court

19

finds no probable cause, the court shall order the immediate personal recognizance release

20

of the defendant under Rule 7-203 NMRA and shall deny the motion for pretrial detention
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Determination of motion by district court. If probable cause has been

3

found, the metropolitan court clerk shall promptly transmit to the district court clerk a copy

4

of the motion for pretrial detention, the criminal complaint, and all other papers filed in the

5

case. The metropolitan court’s jurisdiction to set or amend conditions of release shall then

6

be terminated, and the district court shall acquire exclusive jurisdiction over issues of pretrial

7

release until the case is remanded by the district court following disposition of the detention

8

motion under Paragraph E of this rule.

9

E.

Further proceedings in metropolitan court. Upon completion of the

10

hearing, if the case is pending in the metropolitan court, the district court shall promptly

11

transmit to the metropolitan court a copy of either the order for pretrial detention or the order

12

setting conditions of release. If the district court has issued an order for pretrial detention, the

13

metropolitan court shall not release the defendant as long as felony charges remain pending.

14

If the district court has issued an order setting conditions of release, the metropolitan court

15

shall enforce the conditions set by the district court. Upon either the dismissal of all felony

16

charges or at the conclusion of a preliminary examination under Rule 7-602 NMRA, the

17

[The] metropolitan court may modify the order setting conditions of release upon a showing

18

of good cause[, but as long as the case remains pending, the metropolitan court may not

19

release a defendant who has been ordered detained by the district court].

20

[Adopted by Supreme Court Order No. 17-8300-005, effective for all cases pending or filed

21

on or after July 1, 2017; as amended by Supreme Court Order No. ______________,
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1

effective for all cases pending or filed on or after _______________.]

2

Committee commentary. —

3

Paragraph C — Federal constitutional law requires a “prompt judicial determination

4

of probable cause” to believe the defendant committed a chargeable offense, before or within

5

48 hours after arrest, in order to continue detention or other significant restraint of liberty.

6

Cty. of Riverside v. McLaughlin, 500 U.S. 44, 47, 56 (1991).

7

Paragraph D — Upon the filing of a motion for pretrial detention and a finding of

8

probable cause, the metropolitan court is deprived of jurisdiction to set or amend the

9

conditions of release. The filing of the motion does not, however, stay the case in the

10

metropolitan court. Nothing in this rule shall prevent timely preliminary examinations from

11

proceeding while the detention motion is pending.

12

Paragraph E — If the district court issues a detention order under Rule 5-409 NMRA,

13

the metropolitan court cannot release the defendant while [the case is] felony charges remain

14

pending. The metropolitan court should, however, issue a release order if the state files a

15

voluntary dismissal or if the court dismisses the case under other rules, such as Rule

16

7-202(A)(3) or (D)(1) NMRA.

17

[Adopted by Supreme Court Order No. 17-8300-005, effective for all cases pending or filed

18

on or after July 1, 2017; as amended by Supreme Court Order No. _______, effective

19

____________.]
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1
2
3
4
5
6
7
8
9
10

9-212. Bench warrant.
[For use with District Court [Criminal] Rule 5-209 NMRA]

11

__________________________________________, Defendant.

STATE OF NEW MEXICO
COUNTY OF ___________________
__________________ JUDICIAL DISTRICT
[No.]
STATE OF NEW MEXICO
v.

12
13

No. _____________

BENCH WARRANT

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

THE STATE OF NEW MEXICO TO ANY OFFICER AUTHORIZED TO EXECUTE THIS
WARRANT:
YOU ARE HEREBY COMMANDED to arrest ________________________ and bring
(him) (her) forthwith before this court to answer the following charges:
(check appropriate box or boxes)
[]
grand jury indictment filed on ______________ (date) on the following charges:
____________________________________________________________________.
[]
failure to appear at the time and place ordered by this court.
[]
failure to appear as required by a subpoena issued by this court.
[]
failure to appear in accordance with the conditions of release imposed by this court.
[]
conditions of release previously imposed should be revoked or reviewed.
[]
contempt of court.
[]
failure to pay fines or costs previously imposed.
[]
failure to comply with conditions of probation.
[]
other: ______________________________________________________________.

36
37

________________________________
Judge

[Bond provisions:
Bond is set in the amount of $________. (cash bond 10% of bond) (surety) (property bond).]
(check applicable box)
[]
No bond hold
[]
Book and release
[]
Other: ______________________________________________________________.
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14
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Description of defendant:
Name ______________________________
Alias
______________________________
Date of birth
______________________________
Social Security No.
______________________________
Address
______________________________
Sex (male) (female)
Height ________
Weight ________
Hair color ________
Eyes ________
Scars, marks and tattoos: _____________________________________________________
__________________________________________________________________________
Vehicle (make, model, year and color, if known)
__________________________________________________________________________
Extradition Information:
The State will extradite the defendant from:
(check and complete)
[]
any contiguous state.
[]
anywhere in the continental United States.
[]
any other state.
[]
anywhere.
Prosecuting attorney:
By:
Date:
Originating officer:
Originating agency:

________________________
________________________
________________________
________________________
________________________
RETURN

I arrested the above-named person on the ____________ day of ______________,
__________, by taking such person into custody.
________________________________
Signature
_______________________________
Title
[As amended, effective January 1, 1996; October 7, 1999; as amended by Supreme Court
Order No. ____________, effective ______________.]
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9-212A. Bench warrant.
[For use with Metropolitan Court Rule 7-207 NMRA]
STATE OF NEW MEXICO
COUNTY OF ___________________
IN THE METROPOLITAN COURT
No. ___________
[STATE OF NEW MEXICO]
[COUNTY OF ___________________]
[CITY OF _______________________]
v.
_________________________, Defendant
DOB:______________________
Address:____________________
S.S.#_______________________
BENCH WARRANT
THE [STATE OF NEW MEXICO] [MUNICIPALITY OF __________________]
TO ANY OFFICER AUTHORIZED TO EXECUTE THIS WARRANT:
YOU ARE HEREBY COMMANDED to arrest the above-named defendant and bring the
defendant before this court to answer the following charges checked below unless released as
indicated in the return:
(check applicable box and describe facts below)
[]
failure to appear as ordered by this court on __________________;
[]
failure to appear as required by a subpoena issued by this court for
__________________;
[]
failure to appear in accordance with the conditions of release imposed by this court for
__________________;
[]
conditions of release previously imposed should be revoked or reviewed;
[]
contempt of court for _________________________________________________;
[]
failure to pay fines or costs previously imposed by order entered __________________
(date);
[]
failure to comply with conditions of probation as set forth in an order entered
__________________ (date);
[]
failure to appear at first offender program on _____________;
[]
other __________________________________________ (set forth any additional
essential facts underlying issuance of this warrant).
(check and complete, if applicable)
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[]

OR
[]

OR
[]

The defendant failed to appear either on a traffic citation other than a citation issued for a
violation listed in Section 66-8-122 or 66-8-125 NMSA 1978 or a citation issued by an
official authorized by law and may be released on a plea of guilty and payment of
$_____________ plus a $100 bench warrant fee;1
The defendant failed to pay fines and costs and the defendant may be released upon
payment of the outstanding fine and court costs in the amount of $____________ plus a
$100 bench warrant fee;1
The defendant may be released on bond in the amount of $____________. The bench
warrant fee will be collected on appearance.

THIS WARRANT MAY BE EXECUTED:
[]
in any jurisdiction;
[]
anywhere in this state;
[]
anywhere in this county;
[]
anywhere in this city.
The clerk of this court shall cause this warrant to be entered into a law enforcement information
system2:
[]
maintained by the state police.
[]
________________________ (identify other law enforcement information system).
___________________________
Date

___________________________________
Judge
RETURN

The defendant was arrested and taken into custody on the ________ day of ______________,
________.
[]
The defendant was released on bond in the amount set forth above.
[]
The defendant was released upon receipt of the fine and court costs set forth above.
I have caused this warrant to be removed from the law enforcement information system identified
in this warrant.
_________________________________
Signature
_________________________________
Title
USE NOTE
1.
A $100 bench warrant fee is assessed in the metropolitan court pursuant to
Section 34-8A-12 NMSA 1978.
2.
All metropolitan court felony misdemeanor and driving while under the influence
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of intoxicating liquor or drugs warrants must be entered into a law enforcement information
system.
[Effective, January 1, 1993; as amended, effective January 1, 1995; January 1, 1996; July 1,
1999; as amended by Supreme Court Order No. 07-8300-034, effective January 22, 2008.]
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9-212B. Juvenile traffic bench warrant.
[For use with Magistrate Court Rule 6-207 NMRA,
Metropolitan Court Rule 7-207 NMRA and
Municipal Court Rule 8-206 NMRA]
STATE OF NEW MEXICO
[COUNTY OF ___________________]
[CITY OF _______________________]
IN THE __________________ COURT
No. ________
[STATE OF NEW MEXICO]
[COUNTY OF ___________________]
[CITY OF _______________________]
v.
______________________________, Defendant
DOB: ______________________
Address: ___________________
S.S.# ______________________
JUVENILE TRAFFIC BENCH WARRANT1
(check applicable box)
[]

[]

RESTRICTION ON WARRANT.2 The defendant is a juvenile. Arrest the defendant
only during court hours after confirming a judge is available for immediate
appearance. Do not incarcerate this defendant.
UNRESTRICTED WARRANT.3 A children's court judge has approved the arrest
and incarceration of this juvenile.

THE (STATE OF NEW MEXICO) (MUNICIPALITY OF __________________)
TO ANY OFFICER AUTHORIZED TO EXECUTE THIS WARRANT:
YOU ARE COMMANDED to arrest the above-named defendant and bring the defendant before
this court to answer the following charges checked below unless released as indicated in the
return:
(check applicable box and describe facts below)
[]
failure to appear as ordered by this court on __________________;
[]
failure to appear as required by a subpoena issued by this court for
__________________;
[]
failure to appear in accordance with the conditions of release imposed by this court for
__________________;
[]
conditions of release previously imposed should be revoked or reviewed;
[]
contempt of court for __________________________________________________
[]
failure to pay fines or costs previously imposed by order entered
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________________________ (date);
[]
failure to comply with conditions of probation as set forth in an order entered
________________________ (date);
[]
failure to appear at first offender program on __________________;
[]
other _________________________________________________________________.
(set forth any additional essential facts underlying issuance of this warrant.)
_____________________________________________________________________
_____________________________________________________________________
(check and complete, if applicable)
[]
The defendant failed to appear either on a traffic citation (other than a citation issued for
a violation listed in Section 66-8-122 or 66-8-125 NMSA 1978) or a citation issued by an
official authorized by law and may be released on a plea of guilty and payment of
$__________________ plus a $100 bench warrant fee4;
OR
[]
The defendant failed to pay fines and costs and defendant may be released upon payment
of the outstanding fine and court costs in the amount of $__________________ plus a
$100 bench warrant fee4;
OR
[]
The defendant may be released on bond in the amount of $__________________. The
bench warrant fee will be collected upon appearance.
THIS WARRANT MAY BE EXECUTED:
[]
in any jurisdiction;
[]
anywhere in this state;
[]
anywhere in this county;
[]
anywhere in this city.
The clerk of this court shall cause this warrant to be entered into a law enforcement information
system5:
[]
maintained by the state police.
[]
__________________ (identify other law enforcement information system).
________________________________
Date

_________________________________
Judge
RETURN

The defendant was arrested and taken into custody on the ____________ day of
______________, ________.
[]
The defendant was released on bond in the amount set forth above;
[]
The defendant was released upon receipt of the fine and court costs set forth above.
I have caused this warrant to be removed from the law enforcement information system identified
in this warrant.
_________________________________
Signature
_________________________________
Title
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USE NOTE
1.

This form may be used in municipal, magistrate or metropolitan court traffic

cases.
2.
Check this alternative unless a children's court judge has authorized the
incarceration of the juvenile. See Section 32A-2-29 NMSA 1978 for the procedure to be followed
when a child is to be incarcerated.
3.
Check this alternative if a children's court judge has authorized that the juvenile
be arrested and incarcerated pursuant to Section 32A-2-29 NMSA 1978.
4.
A $100 bench warrant fee is assessed in the metropolitan court pursuant to
Section 34-8A-12 NMSA 1978 and in the magistrate court pursuant to Section 35-6-5 NMSA
1978.
5.
All metropolitan court and magistrate court felony, misdemeanor and driving
while under the influence of intoxicating liquor or drugs warrants must be entered into a law
enforcement information system.
[Approved, effective March 1, 2000.]
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9-212C. Bench warrant.
[For use with Magistrate Court Rule 6-207 NMRA and Municipal Court Rule 8-206 NMRA]
STATE OF NEW MEXICO
[COUNTY OF ___________________]
[CITY OF _______________________]
__________________ COURT
[STATE OF NEW MEXICO]
[COUNTY OF ___________________]
[CITY OF _______________________]
v.

No. __________

________________________________, Defendant

DOB:
Address:
S.S.#:

______________
______________
______________

Charging Police Department ____________________________
Charges
____________________________
BENCH WARRANT
THE (STATE OF NEW MEXICO) (MUNICIPALITY OF __________________)
TO ANY OFFICER AUTHORIZED TO EXECUTE THIS WARRANT:
YOU ARE HEREBY COMMANDED to arrest the above-named defendant and bring the
defendant before this court to answer the following charges checked below unless released as
indicated in the return:
(check applicable box and describe facts below)
[]
failure to appear as ordered by this court on __________________;
[]
failure to appear as required by a subpoena issued by this court for
__________________;
[]
failure to appear in accordance with the conditions of release imposed by this court for
__________________;
[]
conditions of release previously imposed should be revoked or reviewed;
[]
contempt of court for ________________________________________________;
[]
failure to pay fines or costs previously imposed by order entered __________________
(date);
[]
failure to comply with conditions of probation as set forth in an order entered
__________________ (date);
[]
failure to appear at first offender program on _____________;
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[]

other _____________________________________________________________
_________________________________________________________________ (set
forth any additional essential facts underlying issuance of this warrant).

(check and complete, if applicable)
[]
1. BOND: The defendant may be released on bond in the amount of $_________. The
bench warrant fee will be collected upon appearance.
OR
[]
2. PAYMENT: The defendant failed to appear either on a traffic citation (other than a
citation issued for a violation listed in Section 66-8-122 or 66-8-125 NMSA 1978, or
similar municipal ordinance) or a citation issued by an official authorized by law and
may be released on a plea of guilty and payment of $__________, which includes a $100
bench warrant fee1.
OR
[]
3. PAYMENT: The defendant failed to pay fines and costs as ordered by the court and
defendant may be released upon payment of the outstanding fine and court costs in the
amount of $__________, which includes a $100 bench warrant fee1.
IT IS HEREBY ORDERED THAT UPON SERVICE OF OR SURRENDER PURSUANT TO
THIS WARRANT, DEFENDANT IS TO PAY THE $100 BENCH WARRANT FEE, as
reflected above.1
THIS WARRANT MAY BE EXECUTED:
[]
in any jurisdiction;
[]
anywhere in this state;
[]
anywhere in this county;
[]
anywhere in this city.
The clerk of this court shall cause this warrant to be entered into a law enforcement
information system2:
[]
maintained by the state police.
[]
__________________ (identify other law enforcement information system).
______________________________
Date

_________________________________
Judge
RETURN

The defendant was arrested and taken into custody on the ________ day of ______________,
________.
[]
The defendant was released on bond in the amount set forth above.
[]
The defendant was released upon receipt of the fine and court costs set forth above.
I have caused this warrant to be removed from the law enforcement information system identified
in this warrant.
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_________________________________
Signature
_________________________________
Title
USE NOTE
1.
A $100 bench warrant fee is assessed in the magistrate court pursuant to Section
35-6-5 NMSA 1978. Municipal courts not authorized to assess the bench warrant fee must
modify this form accordingly.
2.
All magistrate court felony, misdemeanor, and driving while under the influence
of intoxicating liquor or drugs warrants must be entered into a law enforcement information
system.
3.
The warrant may be executed in “any jurisdiction” only if it is a felony warrant.
4.
If the court checks alternative 2, it must also check alternative 1.
[Approved by Supreme Court Order No. 07-8300-034, effective January 22, 2008; as amended
by Supreme Court Order No. 13-8300-005, effective for all cases pending or filed on or after
May 5, 2013.]
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DISTRICT COURT CRIMINAL
RULE 5-408
1

1st Ad Hoc Committee Draft
June 14, 2018

5-408. Pretrial release by designee.

2

A.

Scope. This rule shall be implemented by any person designated in writing

3

by the chief judge of the district court under Rule 5-401(N) NMRA. In the absence of a

4

designated person, the judge determining probable cause under Rule 5-301 NMRA, Rule 6-

5

203 NMRA, or Rule 7-203 NMRA shall act as the designee. A designee shall execute Form

6

9-302 NMRA to release a person from detention prior to the person’s first appearance before

7

a judge if the person is eligible for pretrial release under Paragraph B, Paragraph C, or

8

Paragraph D of this rule, provided that a designee may contact a judge for special

9

consideration based on exceptional circumstances. A judge may issue a pretrial order

10

imposing a type of release and conditions of release that differ from those set forth in this

11

rule.

12

B.

13

Minor offenses; release on recognizance.
(1)

Persons eligible. A designee shall release a person from custody on

14

personal recognizance, subject to the conditions of release set forth in Form 9-302 NMRA,

15

if the person has been arrested and detained for a municipal code violation, game and fish

16

offense under Chapter 17 NMSA 1978, petty misdemeanor, or misdemeanor, subject to the

17

exceptions listed in Subparagraph (B)(2) of this rule; and is not known to be on probation,

18

on parole, or on other release pending trial, sentencing, or appeal for any offense under

19

federal, state, or local law.

20
21

(2)

Exceptions. A person arrested for any of the following offenses is not

eligible for release under this paragraph:
RCR No. 1048
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1

(a)

battery under Section 30-3-4 NMSA 1978;

2

(b)

aggravated battery under Section 30-3-5 NMSA 1978;

3

(c)

assault against a household member under Section 30-3-12

(d)

battery against a household member under Section 30-3-15

(e)

aggravated battery against a household member under Section

(f)

criminal damage to property of a household member under

4

NMSA 1978;

5
6

NMSA 1978;

7
8

30-3-16 NMSA 1978;

9
10

Section 30-3-18 NMSA 1978;

11
12

(g)

harassment under Section 30-3A-2 NMSA 1978, if the victim

is known to be a household member;

13

(h)

stalking under Section 30-3A-3 NMSA 1978;

14

(i)

abandonment of a child under Section 30-6-1(B) NMSA 1978;

15

(j)

negligent use of a deadly weapon under Section 30-7-4 NMSA

17

(k)

enticement of a child under Section 30-9-1 NMSA 1978;

18

(l)

criminal sexual contact under Section 30-9-12(D) NMSA

(m)

criminal trespass under Section 30-14-1(E) NMSA 1978, if the

16

19

1978;

1978;

20
21

victim is known to be a household member;
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DISTRICT COURT CRIMINAL
RULE 5-408
1
2

(n)

(o)

violating an order of protection under Section 40-13-6 NMSA

(p)

driving under the influence of intoxicating liquor or drugs in

1978; or

5
6

telephone harassment under Section 30-20-12, if the victim is

known to be a household member;

3
4

1st Ad Hoc Committee Draft
June 14, 2018

violation of Section 66-8-102 NMSA 1978.

7

C.

Pretrial release based on risk assessment. A designee shall release a person

8

from custody prior to the person’s first appearance before a judge if the person qualifies for

9

pretrial release based on a risk assessment and a pretrial release schedule approved by the

10

Supreme Court.

11

D.

Pretrial release under release on recognizance program. A designee may

12

release a person from custody prior to a person’s first appearance before a judge if the person

13

qualifies for pretrial release under a local release on recognizance program that relies on

14

individualized assessments of arrestees and has been approved by order of the Supreme

15

Court.

16

E.

Type of release and conditions of release set by judge. A person who is

17

not eligible for pretrial release by a designee under Paragraph B, Paragraph C, or Paragraph

18

D of this rule shall have the type of release and conditions of release set by a judge under

19

Rule 5-401 NMRA.

20

[Adopted by Supreme Court Order No. 17-8300-005, effective for all cases pending or filed
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1

on or after July 1, 2017; as amended by Supreme Court Order No. _________, effective

2

___________.]

3

Committee commentary. — Under NMSA 1978, Section 31-3-1 and Rule 5-401(N)

4

NMRA, the chief judge of the district court may designate responsible persons in writing

5

who are authorized to release certain arrested persons from detention prior to the arrested

6

person’s first appearance before a judge. In the past, some courts have used fixed secured

7

bond schedules tied to the level of the charged offense, rather than any individual flight risk

8

of the arrestee, a practice that has been specifically prohibited by new Subparagraph (E)(1)(d)

9

of Rule 5-401 NMRA (as reflected in the 2017 amendment), and that has constitutional

10

implications. See, e.g., Memorandum and Opinion Setting out Findings of Fact and

11

Conclusions of Law, ODonnell v. Harris Cty., No. 4:16-cv-01414 (S.D. Tex. Apr. 28, 2017);

12

Opinion, Jones v. City of Clanton, No. 2:15-cv-00034-MHT-WC (M.D. Ala. Sept. 14, 2015).

13

The provisions in this new rule provide more detailed guidance for courts for

14

authorizing release by designees, who are generally detention center or court employees, and

15

contains several situations in which release by designees can be authorized, none of them

16

including fixed secured bond schedules.

17

Paragraph B of this rule sets out a statewide standard method of automatic release by

18

designees in cases involving minor offenses, where no exercise of discretion is required on

19

the part of the designee. Subparagraph (B)(2) identifies certain offenses excepted from

20

automatic release under Subparagraph (B)(1), including the misdemeanors and petty

21

misdemeanors listed in the Victims of Crime Act, NMSA 1978, §§ 31-26-1 to -16, and the
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1

Crimes Against Household Members Act, NMSA 1978, §§ 30-3-10 to -18, as well as battery,

2

enticement of a child, violating an order of protection, and driving under the influence of

3

intoxicating liquor or drugs.

4

Paragraph C of this rule will independently permit a designee to release an arrestee

5

if specifically authorized to be released through use of a Supreme Court-authorized risk

6

assessment instrument.

7

Paragraph D of this rule provides flexibility for individual courts to operate their own

8

Supreme Court-authorized release on recognizance programs that may rely on individualized

9

discretionary assessments of arrestee eligibility by designees, in addition to the release

10

authority authorized in Paragraphs B and C of this rule, so long as they are exercised within

11

the parameters of Court-approved programs.

12

[Adopted by Supreme Court Order No. 17-8300-005, effective for all cases pending or filed

13

on or after July 1, 2017.]
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5-301. Arrest without warrant; probable cause determination; first appearance.
A.

General rule. A probable cause determination shall be made in all cases in

3

which the arrest has been made without a warrant and the person has not been released upon

4

some conditions of release. The probable cause determination shall be made by a magistrate,

5

metropolitan, or district court judge promptly, but in any event within forty-eight (48) hours

6

after custody commences and no later than the first appearance of the defendant, whichever

7

occurs earlier. The court may not extend the time for making a probable cause determination

8

beyond forty-eight (48) hours. Saturdays, Sundays, and legal holidays shall be included in

9

the forty-eight (48) hour computation, notwithstanding Rule 5-104(A) NMRA.

10

B.

Conduct of determination. The determination that there is probable cause

11

shall be nonadversarial and may be held in the absence of the defendant and of counsel. No

12

witnesses shall be required to appear unless the court determines that there is a basis for

13

believing that the appearance of one or more witnesses might lead to a finding that there is

14

no probable cause. If the complaint and any attached statements fail to make a written

15

showing of probable cause, an amended complaint or a statement of probable cause may be

16

filed with sufficient facts to show probable cause for detaining the defendant.

17

C.

18

Probable cause determination; conclusion.
(1)

No probable cause found. If the court finds that there is no probable

19

cause to believe that the defendant has committed an offense, the court shall order the

20

immediate personal recognizance release of the defendant from custody pending trial.
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(2)
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Probable cause found. If the court finds that there is probable cause

2

that the defendant committed an offense, the court shall make such finding in writing. If the

3

court finds probable cause[ that the defendant committed an offense], the court shall review

4

the conditions of release. If no conditions of release have been set and the offense is a

5

bailable offense, the court shall

6
7

set conditions of release in accordance with Rule 5-401

(b)

order the release of the defendant on personal recognizance

NMRA; or

8
9

(a)

under Rule 5-408 NMRA if the defendant is eligible for release under Rule 5-408 and either

10
11

14

the chief judge has not designated a person to

(ii)

the designee of the chief judge is unavailable. [If the

implement Rule 5-408; or

12
13

(i)

court finds that there is probable cause the court shall make such finding in writing.]
D.

First appearance; explanation of rights. Upon the first appearance of a

15

defendant before a court in response to summons or warrant or following arrest, the court

16

shall inform the defendant of the following:

17

(1)

the offense charged;

18

(2)

the penalty provided by law for the offense charged;

19

(3)

the right to bail;

20

(4)

the right, if any, to trial by jury;

21

(5)

the right, if any, to the assistance of counsel at every stage of the
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proceedings;

2

(6)

the right, if any, to representation by an attorney at state expense;

3

(7)

the right to remain silent, and that any statement made by the

4

defendant may be used against the defendant; and

5

(8)

the right, if any, to a preliminary examination.

6

[As amended, effective September 1, 1990; November 1, 1991; as amended by Supreme

7

Court Order No. 13-8300-041, effective for all cases pending and filed on or after December

8

31, 2013; as amended by Supreme Court Order No. 14-8300-016, effective for all cases

9

pending or filed on or after December 31, 2014; as amended by Supreme Court Order No.

10

_____________, effective ______________.]

11

Committee commentary. — Paragraphs A through C of this Rule address probable cause

12

for pretrial detention under the Fourth Amendment to the United States Constitution, rather

13

than probable cause for prosecution under Article II, Section 14 of the New Mexico

14

Constitution. This rule will govern those cases in which all of the magistrate or metropolitan

15

court judges are unavailable for probable cause determinations or for first appearance

16

proceedings. If a magistrate or metropolitan judge is not available, a district court judge will

17

make probable cause determinations for all persons arrested for felonies or misdemeanors.

18

Since most persons accused of a crime will be taken before a magistrate or metropolitan

19

court for the initial appearance, Rules 6-203 and 7-203 NMRA govern probable cause

20

determinations in the courts of limited jurisdiction.

21

Under the Fourth Amendment to the United States Constitution, an accused who is
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1

detained and unable to meet conditions of release has a right to a probable cause

2

determination. See Gerstein v. Pugh, 420 U.S. 103 (1975); Cnty. of Riverside v. McLaughlin,

3

500 U.S. 44 (1991); see also Rule 5-210 NMRA and committee commentary. In Gerstein,

4

the Supreme Court explained that when a suspect is arrested and detained without a warrant,

5

there must be a judicial determination of probable cause by a neutral and detached magistrate

6

“promptly after arrest.” 420 U.S. at 125. In Riverside, the court held:

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Taking into account the competing interests articulated in Gerstein,
we believe that a jurisdiction that provides judicial determinations of
probable cause within 48 hours of arrest will, as a general matter, comply
with the promptness requirement of Gerstein. For this reason, such
jurisdictions will be immune from systemic challenges.
This is not to say that the probable cause determination in a particular case passes
constitutional muster simply because it is provided within 48 hours. Such a hearing may
nonetheless violate Gerstein if the arrested individual can prove that his or her probable
cause determination was delayed unreasonably. Examples of unreasonable delay are delays
for the purpose of gathering additional evidence to justify the arrest, a delay motivated by ill
will against the arrested individual, or delay for delay’s sake. In evaluating whether the delay
in a particular case is unreasonable, however, courts must allow a substantial degree of
flexibility. Courts cannot ignore the often unavoidable delays in transporting arrested persons
from one facility to another, handling late-night bookings where no magistrate is readily
available, obtaining the presence of an arresting officer who may be busy processing other
suspects or securing the premises of an arrest, and other practical realities. Where an arrested
individual does not receive a probable cause determination within 48 hours, the calculus
changes. In such a case, the arrested individual does not bear the burden of proving an
unreasonable delay. Rather, the burden shifts to the government to demonstrate the existence
of a bona fide emergency or other extraordinary circumstance. The fact that in a particular
case it may take longer than 48 hours to consolidate pretrial proceedings does not qualify as
an extraordinary circumstance. Nor, for that matter, do intervening weekends. A jurisdiction
that chooses to offer combined proceedings must do so as soon as is reasonably feasible, but
in no event later than 48 hours after arrest.

31

***

32

Under Gerstein, jurisdictions may choose to combine probable cause determinations
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1

with other pretrial proceedings, so long as they do so promptly. This necessarily means that

2

only certain proceedings are candidates for combination. Only those proceedings that arise

3

very early in the pretrial process-such as bail hearings and arraignments-may be chosen.

4

Even then, every effort must be made to expedite the combined proceedings.

5

500 U.S. at 56-58.

6

There is every reason to believe that the standard set forth in the Riverside decision

7

will be strictly construed by the federal courts. All federal circuit courts except one has held

8

that Gerstein requires that the probable cause determination must ordinarily be made within

9

twenty-four hours of arrest. For a discussion of these cases, see the dissenting opinion of

10

Justice Scalia in Riverside, 500 U.S. at 63.

11

A probable cause determination proceeding is not to be confused with a first

12

appearance hearing or a preliminary hearing. The determination of probable cause for

13

detention is not required to be an adversarial proceeding and may be held in the absence of

14

the defendant and of counsel. See Gerstein, 420 U.S. at 119-22 (concluding that a probable

15

cause determination does not need to be “accompanied by the full panoply of adversary

16

safeguards—counsel, confrontation, cross- examination, and compulsory process for

17

witnesses”).

18

Prior to amendments in 2013, Paragraph C of this Rule required the court to dismiss

19

the complaint without prejudice if the court found no probable cause. However, as explained

20

supra, the sole purpose of a probable cause for detention determination is to decide “whether

21

there is probable cause for detaining the arrested person pending further proceedings.”
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1

Gerstein, 420 U.S. at 120 (emphasis added). Accordingly, in 2013, this Rule was amended

2

to clarify that a court should not dismiss the criminal complaint against the defendant merely

3

because the court has found no probable cause for detention.

4

New Mexico statute also requires that every “accused shall be brought before a court

5

having jurisdiction to release the accused without unnecessary delay.” NMSA 1978, §

6

31-1-5(B) (1973). This language was apparently derived from Rule 5(a) of the Federal Rules

7

of Criminal Procedure. See generally 1 Wright, Federal Practice and Procedure, § 74 (1969).

8

The committee did not set forth a test for probable cause determinations as this is a

9

matter of developing case law. The test for probable cause determinations under the New

10

Mexico Constitution for arrest and search warrants based upon information from informants

11

is a higher standard than the United States Supreme Court “totality of circumstances” test

12

under the Fourth Amendment of the United States Constitution. See Massachusetts v. Upton,

13

466 U.S. 727, 732 (1984); Illinois v. Gates, 462 U.S. 213, 238 (1983). New Mexico has

14

continued to follow the United States Supreme Court decisions of Aguilar v. Texas, 378 U.S.

15

108 (1964), and Spinelli v. United States, 393 U.S. 410 (1969), out of which was derived a

16

two-pronged test of: (1) revealing the informant’s basis of knowledge; and (2) providing

17

facts sufficient enough to establish the reliability or veracity of the informant. See State v.

18

Cordova, 1989-NMSC-083, 109 N.M. 211, 784 P.2d 30.

19

This rule does not attempt to spell out what rights the accused may have in every

20

situation; hence, for example, the rule provides that the accused is told of his right “if any”

21

to a trial by jury. On the right to a jury trial for criminal contempt, see Bloom v. Illinois, 391
RCR No. 1048
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U.S. 194 (1968) and Taylor v. Hayes, 418 U.S. 488 (1974).

2

The right to assistance of counsel at every critical stage of the proceeding is fairly

3

clear under New Mexico practice and procedure. See State v. Padilla, 2002-NMSC-016, ¶

4

11, 132 N.M. 247, 46 P.3d 1247 (“There is no dispute that a criminal defendant charged with

5

a felony has a constitutional right to be present and to have the assistance of an attorney at

6

all critical stages of a trial. U.S. Const. amends. VI and XIV; N.M. Const. art II, § 14.”); see

7

also NMSA 1978, § 31-15-10(B) (2001). The only question remaining for the judge handling

8

the first appearance is whether the accused is entitled to representation at state expense. The

9

court must inform a person who is charged with any crime that carries a possible sentence

10

of imprisonment and who appears in court without counsel of the right to confer with an

11

attorney, and, if the person is financially unable to obtain counsel, of the right to be

12

represented by counsel at all stages of the proceedings at public expense. See NMSA 1978,

13

§ 31-15-12 (1993); see also Argersinger v. Hamlin, 407 U.S. 25, 37 (1972) (holding “that

14

absent a knowing and intelligent waiver, no person may be imprisoned for any offense,

15

whether classified as petty, misdemeanor, or felony, unless he was represented by counsel

16

at his trial”); Smith v. Maldonado, 1985-NMSC-115, ¶ 10, 103 N.M. 570, 711 P.2d 15

17

(same).

18

Assuming that the accused is appearing before the court on a felony complaint, the

19

defendant is entitled to be advised of the right to a preliminary hearing to determine probable

20

cause for prosecution. See N.M. Const. art. II, § 14.

21

[As revised, effective November 1, 1991; as amended by Supreme Court Order No.
RCR No. 1048
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13-8300-042, effective for all cases pending and filed on or after December 31, 2013.]
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5-401. Pretrial release.
A.

3

Hearing.
(1)

Time. If a case is initiated in the district court, and the conditions of

4

release have not been set by the magistrate or metropolitan court, the district court shall

5

conduct a hearing under this rule and issue an order setting the conditions of release as soon

6

as practicable, but in no event later than

7

(a)

if the defendant remains in custody, three (3) days after the

8

date of arrest if the defendant is being held in the local detention center, or five (5) days after

9

the date of arrest if the defendant is not being held in the local detention center; or

10

(b)

11

(2)

arraignment, if the defendant is not in custody.

Right to counsel. If the defendant does not have counsel at the initial

12

release conditions hearing and is not ordered released at the hearing, the matter shall be

13

continued for no longer than three (3) additional days for a further hearing to review

14

conditions of release, at which the defendant shall have the right to assistance of retained or

15

appointed counsel.

16

B.

Right to pretrial release; recognizance or unsecured appearance bond.

17

Pending trial, any defendant eligible for pretrial release under Article II, Section 13 of the

18

New Mexico Constitution, shall be ordered released pending trial on the defendant’s personal

19

recognizance or upon the execution of an unsecured appearance bond in an amount set by

20

the court, unless the court makes written findings of particularized reasons why the release

21

will not reasonably ensure the appearance of the defendant as required. The court may
RCR No. 1048
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1

impose non-monetary conditions of release under Paragraph D of this rule, but the court shall

2

impose the least restrictive condition or combination of conditions that will reasonably

3

ensure the appearance of the defendant as required and the safety of any other person or the

4

community.

5

C.

Factors to be considered in determining conditions of release. In

6

determining the least restrictive conditions of release that will reasonably ensure the

7

appearance of the defendant as required and the safety of any other person and the

8

community, the court shall consider any available results of a pretrial risk assessment

9

instrument approved by the Supreme Court for use in the jurisdiction, if any, and the

10

financial resources of the defendant. In addition, the court may take into account the

11

available information concerning

12

(1)

13

the nature and circumstances of the offense charged, including whether

the offense is a crime of violence or involves alcohol or drugs;

14

(2)

the weight of the evidence against the defendant;

15

(3)

the history and characteristics of the defendant, including

16

(a)

the defendant’s character, physical and mental condition,

17

family ties, employment, past and present residences, length of residence in the community,

18

community ties, past conduct, history relating to drug or alcohol abuse, criminal history, and

19

record concerning appearance at court proceedings; and

20
21

(b)

whether, at the time of the current offense or arrest, the

defendant was on probation, on parole, or on other release pending trial, sentencing, or
RCR No. 1048
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appeal for any offense under federal, state, or local law;

2
3

(4)

the nature and seriousness of the danger to any person or the

community that would be posed by the defendant’s release;

4

(5)

5

likely to appear as required; and

6

(6)

7
8
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any other facts tending to indicate the defendant may or may not be

any other facts tending to indicate the defendant may or may not

commit new crimes if released.
D.

Non-monetary conditions of release. In its order setting conditions of

9

release, the court shall impose a standard condition that the defendant not commit a federal,

10

state, or local crime during the period of release. The court may also impose the least

11

restrictive particularized condition, or combination of particularized conditions, that the court

12

finds will reasonably ensure the appearance of the defendant as required, the safety of any

13

other person and the community, and the orderly administration of justice, which may

14

include the condition that the defendant

15

(1)

remain in the custody of a designated person who agrees to assume

16

supervision and to report any violation of a release condition to the court, if the designated

17

person is able reasonably to assure the court that the defendant will appear as required and

18

will not pose a danger to the safety of any other person or the community;

19

(2)

maintain employment, or, if unemployed, actively seek employment;

20

(3)

maintain or commence an educational program;

21

(4)

abide by specified restrictions on personal associations, place of

RCR No. 1048
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abode, or travel;

2
3

(5)

avoid all contact with an alleged victim of the crime or with a potential

witness who may testify concerning the offense;

4
5
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(6)

report on a regular basis to a designated pretrial services agency or

other agency agreeing to supervise the defendant;

6

(7)

comply with a specified curfew;

7

(8)

refrain from possessing a firearm, destructive device, or other

8

dangerous weapon;

9
10

(9)

refrain from any use of alcohol or any use of an illegal drug or other

controlled substance without a prescription by a licensed medical practitioner;

11

(10)

undergo available medical, psychological, or psychiatric treatment,

12

including treatment for drug or alcohol dependency, and remain in a specified institution if

13

required for that purpose;

14
15

(11)

designated by the court;

16
17

submit to a drug test or an alcohol test on request of a person

(12)

return to custody for specified hours following release for

employment, schooling, or other limited purposes;

18

(13)

satisfy any other condition that is reasonably necessary to ensure the

19

appearance of the defendant as required and the safety of any other person and the

20

community.

21

E.
RCR No. 1048

Secured bond. If the court makes findings of the reasons why release on
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1

personal recognizance or unsecured appearance bond, in addition to any non-monetary

2

conditions of release, will not reasonably ensure the appearance of the defendant as required,

3

the court may require a secured bond for the defendant’s release.

4

(1)

5

Factors to be considered in setting secured bond.
(a)

In determining whether any secured bond is necessary, the

6

court may consider any facts tending to indicate that the particular defendant may or may not

7

be likely to appear as required.

8
9
10

(b)

necessary to reasonably ensure the defendant’s appearance and with regard to the defendant’s
financial ability to secure a bond.

11
12

(c)

The court shall not set a secured bond that a defendant cannot

afford for the purpose of detaining a defendant who is otherwise eligible for pretrial release.

13
14

The court shall set secured bond at the lowest amount

(d)

Secured bond shall not be set by reference to a predetermined

schedule of monetary amounts fixed according to the nature of the charge.

15

(2)

Types of secured bond. If a secured bond is determined necessary in

16

a particular case, the court shall impose the first of the following types of secured bond that

17

will reasonably ensure the appearance of the defendant.

18

(a)

Percentage bond. The court may require a secured appearance

19

bond executed by the defendant in the full amount specified in the order setting conditions

20

of release, secured by a deposit in cash of ten percent (10%) of the amount specified. The

21

deposit may be returned as provided in Paragraph M of this rule.
RCR No. 1048

5

Page 83 of 114

DISTRICT COURT CRIMINAL
RULE 5-401
1

(b)

1st Ad Hoc Committee Draft
June 14, 2018

Property bond. The court may require the execution of a

2

property bond by the defendant or by unpaid sureties in the full amount specified in the order

3

setting conditions of release, secured by the pledging of real property in accordance with

4

Rule 5-401.1 NMRA.

5
6

(c)

Cash or surety bond. The court may give the defendant the

option of either

7

(i)

a secured appearance bond executed by the defendant

8

in the full amount specified in the order setting conditions of release, secured by a deposit

9

in cash of one hundred percent (100%) of the amount specified, which may be returned as

10

provided in Paragraph M of this rule, or

11

(ii)

a surety bond executed by licensed sureties in

12

accordance with Rule 5-401.2 NMRA for one hundred percent (100%) of the full amount

13

specified in the order setting conditions of release.

14

F.

15

Order setting conditions of release; findings regarding secured bond.
(1)

Contents of order setting conditions of release. The order setting

16

conditions of release shall

17

(a)

include a written statement that sets forth all the conditions to

18

which the release is subject, in a manner sufficiently clear and specific to serve as a guide for

19

the defendant’s conduct; and

20

(b)

21

advise the defendant of
(i)

RCR No. 1048
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including the penalties for committing an offense while on pretrial release;

2

(ii)

the consequences for violating a condition of release,

3

including the immediate issuance of a warrant for the defendant’s arrest, revocation of

4

pretrial release, and forfeiture of bond; and

5
6

(iii)

the consequences of intimidating a witness, victim, or

informant or otherwise obstructing justice

7

(2)

Written findings regarding secured bond. The court shall file written

8

findings of the individualized facts justifying the secured bond, if any, as soon as possible,

9

but no later than two (2) days after the conclusion of the hearing.

10
11
12

G.

Pretrial detention. If the prosecutor files a motion for pretrial detention, the

court shall follow the procedures set forth in Rule 5-409 NMRA.
H.

13

Case pending in district court; motion for review of conditions of release.
(1)

Motion for review. If the district court requires a secured bond for the

14

defendant’s release under Paragraph E of this rule or imposes non-monetary conditions of

15

release under Paragraph D of this rule, and the defendant remains in custody twenty-four (24)

16

hours after the issuance of the order setting conditions of release as a result of the defendant’s

17

inability to post the secured bond or meet the conditions of release in the present case, the

18

defendant shall, on motion of the defendant or the court’s own motion, be entitled to a

19

hearing to review the conditions of release.

20

(2)

RCR No. 1048
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1

expedited manner, but in no event later than five (5) days after the filing of the motion. The

2

defendant shall have the right to assistance of retained or appointed counsel at the hearing.

3

Unless the order setting conditions of release is amended and the defendant is thereupon

4

released, the court shall state in the record the reasons for declining to amend the order

5

setting conditions of release. The court shall consider the defendant’s financial ability to

6

secure a bond. No defendant eligible for pretrial release under Article II, Section 13 of the

7

New Mexico Constitution shall be detained solely because of financial inability to post a

8

secured bond unless the court determines by clear and convincing evidence and makes

9

findings of the reasons why the amount of secured bond required by the court is reasonably

10

necessary to ensure the appearance of the particular defendant as required. The court shall

11

file written findings of the individualized facts justifying the secured bond as soon as

12

possible, but no later than two (2) days after the conclusion of the hearing.

13

(3)

Work or school release. A defendant who is ordered released on a

14

condition that requires that the defendant return to custody after specified hours shall, on

15

motion of the defendant or the court’s own motion, be entitled to a hearing to review the

16

conditions imposed. Unless the requirement is removed and the defendant is released on

17

another condition, the court shall state in the record the reason for the continuation of the

18

requirement. A hearing to review conditions of release under this subparagraph shall be held

19

by the district court within five (5) days of the filing of the motion. The defendant shall have

20

the right to assistance of retained or appointed counsel at the hearing.

21

(4)
RCR No. 1048
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1

motions for review of the order setting conditions of release, but the court may rule on

2

subsequent motions with or without a hearing.

3

I.

Amendment of conditions. The court may amend its order setting conditions

4

of release at any time. If the amendment of the order may result in the detention of the

5

defendant or in more restrictive conditions of release, the court shall not amend the order

6

without a hearing. If the court is considering revocation of the defendant’s pretrial release

7

or modification of the defendant’s conditions of release for violating the a condition of

8

release, the court shall follow the procedures set forth in Rule 5-403 NMRA.

9
10
11
12

J.

Record of hearing. A record shall be made of any hearing held by the district

court under this rule.
K.

Cases pending in magistrate, metropolitan, or municipal court; petition

for release or review by district court.

13

(1)

Case within magistrate, metropolitan, or municipal court trial

14

jurisdiction. A defendant charged with an offense that is within magistrate, metropolitan,

15

or municipal court trial jurisdiction may file a petition in the district court for review of the

16

magistrate, metropolitan, or municipal court’s order setting conditions of release only after

17

the magistrate, metropolitan, or municipal court has ruled on a motion to review the

18

conditions of release under Rule 6-401(H) NMRA, Rule 7-401(H) NMRA, or Rule 8-401(G)

19

NMRA. The defendant shall attach to the district court petition a copy of the magistrate,

20

metropolitan, or municipal court order disposing of the defendant’s motion for review.

RCR No. 1048
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Felony case. A defendant charged with a felony offense who has not

2

been bound over to the district court may file a petition in the district court for release under

3

this rule at any time after the defendant’s arrest.

4

(3)

Petition; requirements. A petition under this paragraph shall include

5

the specific facts that warrant review by the district court and may include a request for a

6

hearing. The petitioner shall promptly

7
8

(a)

file a copy of the district court petition in the magistrate,

metropolitan, or municipal court;

9

(b)

serve a copy on the district attorney; and

10

(c)

provide a copy to the assigned district court judge.

11

(4)

Magistrate, metropolitan, or municipal court’s jurisdiction pending

12

determination of the petition. Upon the filing of a petition under this paragraph, the

13

magistrate, metropolitan, or municipal court’s jurisdiction to set or amend the conditions of

14

release shall be suspended pending determination of the petition by the district court. The

15

magistrate, metropolitan, or municipal court shall retain jurisdiction over all other aspects

16

of the case, and the case shall proceed in the magistrate, metropolitan, or municipal court

17

while the district court petition is pending. The magistrate, metropolitan, or municipal court’s

18

order setting conditions of release, if any, shall remain in effect unless and until the district

19

court issues an order amending the conditions of release.

20
21

(5)

District court review. The district court shall rule on the petition in

an expedited manner. Within three (3) days after the petition is filed, the district court shall
RCR No. 1048
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take one of the following actions:

2

(a)

set a hearing no later than ten (10) days after the filing of the

3

petition and promptly transmit a copy of the notice to the magistrate, metropolitan, or

4

municipal court;

5

(b)

deny the petition summarily; or

6

(c)

amend the order setting conditions of release without a hearing.

7

(6)

District court order; transmission to magistrate, metropolitan, or

8

municipal court. The district court shall [promptly] transmit to the magistrate, metropolitan,

9

or municipal court a copy of the district court order disposing of the petition within one (1)

10

day, and jurisdiction over the conditions of release shall revert to the magistrate,

11

metropolitan, or municipal court.

12

L.

Expedited trial scheduling for defendant in custody. The district court

13

shall provide expedited priority scheduling in a case in which the defendant is detained as

14

a result of inability to post a secured bond or meet the conditions of release. On the written

15

motion of the prosecutor or the defendant, or on the court’s own motion, the court shall hold

16

a status review hearing in any case in which the defendant has been held for more than one

17

(1) year.

18

M.

Return of cash deposit. If a defendant has been released by executing a

19

secured appearance bond and depositing a cash deposit under Paragraph E of this rule, when

20

the conditions of the appearance bond have been performed and the defendant’s case has

21

been adjudicated by the court, the clerk shall return the sum that has been deposited to the
RCR No. 1048
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person who deposited the sum, or that person’s personal representatives or assigns.

2

N.

Release from custody by designee. The chief judge of the district court may

3

designate by written court order responsible persons to implement the pretrial release

4

procedures set forth in Rule 5-408 NMRA. A designee shall release a defendant from

5

custody prior to the defendant’s first appearance before a judge if the defendant is eligible

6

for pretrial release under Rule 5-408 NMRA, but may contact a judge for special

7

consideration based on exceptional circumstances. No person shall be qualified to serve as

8

a designee if the person or the person’s spouse is related within the second degree of blood

9

or marriage to a paid surety who is licensed to sell property or corporate bonds within this

10
11

state.
O.

Bind over to district court. For any case that is not within magistrate or

12

metropolitan court trial jurisdiction, upon notice to that court, any bond shall be transferred

13

to the district court upon the filing of an information or indictment in the district court.

14
15
16

P.

Evidence. Information offered in connection with or stated in any proceeding

held or order entered under this rule need not conform to the New Mexico Rules of Evidence.
Q.

Forms. Instruments required by this rule, including any order setting

17

conditions of release, appearance bond, property bond, or surety bond, shall be substantially

18

in the form approved by the Supreme Court.

19
20

R.

Judicial discretion; disqualification and excusal. Action by any court on

any matter relating to pretrial release shall not preclude the subsequent statutory

RCR No. 1048
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1

disqualification of a judge. A judge may not be excused from setting initial conditions of

2

release or reviewing a lower court’s order setting or revoking conditions of release unless the

3

judge is required to recuse under the provisions of the New Mexico Constitution or the Code

4

of Judicial Conduct.

5

[As amended, effective January 1, 1987; October 1, 1987; September 1, 1990; December 1,

6

1990; September 1, 2005; as amended by Supreme Court Order No. 07-8300-029, effective

7

December 10, 2007; by Supreme Court Order No. 10-8300-033, effective December 10,

8

2010; as amended by Supreme Court Order No. 14-8300-017, effective for all cases pending

9

or filed on or after December 31, 2014; as amended by Supreme Court Order No.

10

17-8300-005, effective for all cases pending or filed on or after July 1, 2017; amended by

11

Supreme Court Order No. ____________, effective _________________.]

12

Committee commentary. — This rule provides “the mechanism through which a

13

person may effectuate the right to pretrial release afforded by Article II, Section 13 of the

14

New Mexico Constitution.” State v. Brown, 2014-NMSC-038, ¶ 37, 338 P.3d 1276. In 2016,

15

Article II, Section 13 was amended (1) to permit a court of record to order the detention of

16

a felony defendant pending trial if the prosecutor proves by clear and convincing evidence

17

that the defendant poses a danger to the safety of any other person or the community and that

18

no release condition or combination of conditions will reasonably ensure the safety of any

19

other person or the community; and (2) to require the pretrial release of a defendant who is

20

in custody solely due to financial inability to post a secured bond. This rule was derived from

21

the federal statute governing the release or detention of a defendant pending trial. See 18
RCR No. 1048
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U.S.C. § 3142.

2

This rule was amended in 2017 to implement the 2016 amendment to Article II,

3

Section 13 and the Supreme Court’s holding in Brown, 2014-NMSC-038. Corresponding

4

rules are located in the Rules of Criminal Procedure for the Magistrate Courts, see Rules

5

6-401 NMRA, the Rules of Criminal Procedure for the Metropolitan Courts, see Rule 7-401

6

NMRA, and the Rules of Procedure for the Municipal Courts, see Rule 8-401 NMRA.

7
8

Time periods specified in this rule are computed in accordance with Rule 5-104
NMRA.

9

Just as assistance of counsel is required at a detention hearing under Rule 5-409

10

NMRA that may result in a denial of pretrial release based on dangerousness, Subparagraphs

11

(A)(2), (H)(2), and (H)(3) of this rule provide that assistance of counsel is required in a

12

proceeding that may result in denial of pretrial release based on reasons that do not involve

13

dangerousness, such as a simple inability to meet a financial condition.

14

As set forth in Paragraph B, a defendant is entitled to release on personal

15

recognizance or unsecured bond unless the court determines that such release, in addition to

16

any non-monetary conditions of release under Paragraph D, will not reasonably ensure the

17

appearance of the defendant and the safety of any other person or the community.

18

Paragraph C lists the factors the court should consider when determining conditions

19

of release. In all cases, the court is required to consider any available results of a pretrial risk

20

assessment instrument approved by the Supreme Court for use in the jurisdiction, if any, and

21

the financial resources of the defendant.
RCR No. 1048
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1

Paragraph D lists various non-monetary conditions of release. The court must impose

2

the least restrictive condition, or combination of conditions, that will reasonably ensure the

3

appearance of the defendant as required and the safety of any other person and the

4

community. See Brown, 2014-NMSC-038, ¶¶ 1, 37, 39. If the defendant has previously been

5

released on standard conditions prior to a court appearance, the judge should review the

6

conditions at the defendant’s first appearance to determine whether any particularized

7

conditions should be imposed under the circumstances of the case. Paragraph D also permits

8

the court to impose non-monetary conditions of release to ensure the orderly administration

9

of justice. This provision was derived from the American Bar Association, ABA Standards

10

for Criminal Justice: Pretrial Release, Standard 10-5.2 (3d ed. 2007). Some conditions of

11

release may have a cost associated with the condition. The court should make a

12

determination as to whether the defendant can afford to pay all or a portion of the cost, or

13

whether the court has the authority to waive the cost, because detaining a defendant due to

14

inability to pay the cost associated with a condition of release is comparable to detaining a

15

defendant due to financial inability to post a secured bond.

16

As set forth in Paragraph E, the only purpose for which the court may impose a

17

secured bond is to ensure that the defendant will appear for trial and other pretrial

18

proceedings for which the defendant must be present. See State v. Ericksons,

19

1987-NMSC-108, ¶ 6, 106 N.M. 567, 746 P.2d 1099 (“[T]he purpose of bail is to secure the

20

defendant’s attendance to submit to the punishment to be imposed by the court.”); see also

21

NMSA 1978, § 31-3-2(B)(2) (authorizing the forfeiture of bond upon the defendant’s failure
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to appear).

2

The 2017 amendments to this rule clarify that the amount of secured bond must not

3

be based on a bond schedule, i.e., a predetermined schedule of monetary amounts fixed

4

according to the nature of the charge. Instead, the court must consider the individual

5

defendant’s financial resources and must set secured bond at the lowest amount that will

6

reasonably ensure the defendant’s appearance in court after the defendant is released.

7

Secured bond cannot be used for the purpose of detaining a defendant who may pose

8

a danger to the safety of any other person or the community. See Brown, 2014-NMSC-038,

9

¶ 53 (“Neither the New Mexico Constitution nor our rules of criminal procedure permit a

10

judge to set high bail for the purpose of preventing a defendant’s pretrial release.”); see also

11

Stack v. Boyle, 342 U.S. 1, 5 (1951) (stating that secured bond set higher than the amount

12

reasonably calculated to ensure the defendant’s appearance in court “is ‘excessive’ under the

13

Eighth Amendment”). A felony defendant who poses a danger that cannot be mitigated

14

through the imposition of non-monetary conditions of release under Paragraph D of this rule

15

should be detained under Article II, Section 13 and Rule 5-409 NMRA.

16
17

The court should consider the authorized types of secured bonds in the order of
priority set forth in Paragraph E.

18

The court must first consider requiring an appearance bond secured by a cash deposit

19

of 10%. If this is inadequate, the court then must consider a property bond where the property

20

belongs to the defendant or other unpaid surety. If neither of these options is sufficient to

21

reasonably ensure the defendant’s appearance, the court may require a cash or surety bond
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1

for the defendant’s release. If the court requires a cash or surety bond, the defendant has the

2

option either to execute an appearance bond and deposit 100% of the amount of the bond

3

with the court or to purchase a bond from a paid surety. A paid surety may execute a surety

4

bond or a real or personal property bond only if the conditions of Rule Rule 5-401.2 NMRA

5

are met.

6

Paragraph F governs the contents of an order setting conditions of release. See Form

7

9-303 NMRA (order setting conditions of release). Paragraph F also requires the court to

8

make written findings justifying the imposition of a secured bond, if any. Judges are

9

encouraged to enter their written findings on the order setting conditions of release at the

10

conclusion of the hearing. If more detailed findings are necessary, the judge should make

11

such supplemental findings in a separate document within two days of the conclusion of the

12

hearing.

13

Paragraph G addresses pretrial detention of a dangerous defendant under Article II,

14

Section 13. If the defendant poses a danger to the safety of any other person or the

15

community that cannot be addressed through the imposition of non-monetary conditions of

16

release, the prosecutor may file a motion for pretrial detention. If the prosecutor files a

17

motion for pretrial detention, the district court must follow the procedures set forth in Rule

18

5-409 NMRA.

19

Paragraphs H and K provide avenues for a defendant to seek district court review of

20

the conditions of release. Paragraph H applies to a defendant whose case is pending before

21

the district court. Paragraph K sets forth the procedure for a defendant whose case is pending
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1

in the magistrate, metropolitan, or municipal court. Article II, Section 13 requires the court

2

to rule on a motion or a petition for pretrial release “in an expedited manner” and to release

3

a defendant who is being held solely due to financial inability to post a secured bond. A

4

defendant who wishes to present financial information to a court to support a motion or

5

petition for pretrial release may present Form 9-301A NMRA (pretrial release financial

6

affidavit) to the court. The defendant shall be entitled to appear and participate personally

7

with counsel before the judge conducting any hearing to review the conditions of release,

8

rather than by any means of remote electronic conferencing.

9

Paragraph L requires the district court to prioritize the scheduling of trial and other

10

proceedings for cases in which the defendant is held in custody due to inability to post bond

11

or meet the conditions of release. See generally United States v. Salerno, 481 U.S. 739, 747

12

(1987) (concluding that the detention provisions in the Bail Reform Act, 18 U.S.C. § 3142,

13

did not violate due process, in part due to “the stringent time limitations of the Speedy Trial

14

Act, 18 U.S.C. § 3161”); Am. Bar Ass’n, ABA Standards for Criminal Justice: Pretrial

15

Release, Standard 10-5.11 (3d ed. 2007) (“Every jurisdiction should establish, by statute or

16

court rule, accelerated time limitations within which detained defendants should be tried

17

consistent with the sound administration of justice.”).

18

Under NMSA 1978, Section 31-3-1, the court may appoint a designee to carry out the

19

provisions of this rule. As set forth in Paragraph N, a designee must be designated by the

20

chief district court judge in a written court order. A person may not be appointed as a

21

designee if such person is related within the second degree of blood or marriage to a paid
RCR No. 1048

18

Page 96 of 114

DISTRICT COURT CRIMINAL
RULE 5-401

1st Ad Hoc Committee Draft
June 14, 2018

1

surety licensed in this state to execute bail bonds. A jailer may be appointed as a designee.

2

Paragraph N and Rule 5-408 NMRA govern the limited circumstances under which a

3

designee shall release an arrested defendant from custody prior to that defendant’s first

4

appearance before a judge.

5

Paragraph O requires the magistrate or metropolitan court to transfer any bond to the

6

district court upon notice from the district attorney that an information or indictment has

7

been filed. See Rules 6-202(E)-(F), 7-202(E)-(F) NMRA (requiring the district attorney to

8

notify the magistrate or metropolitan court of the filing of an information or indictment in

9

the district court).

10

Paragraph P of this rule dovetails with Rule 11-1101(D)(3)(e) NMRA. Both provide

11

that the Rules of Evidence are not applicable to proceedings in district court with respect to

12

matters of pretrial release. Like other types of proceedings where the Rules of Evidence do

13

not apply, at a pretrial release hearing the court is responsible “for assessing the reliability

14

and accuracy” of the information presented. See United States v. Martir, 782 F.2d 1141, 1145

15

(2d Cir. 1986) (explaining that in a pretrial detention hearing the judge “retains the

16

responsibility for assessing the reliability and accuracy of the government’s information,

17

whether presented by proffer or by direct proof”); see also United States v. Marshall, 519 F.

18

Supp. 751, 754 (E.D. Wis. 1981) (“So long as the information which the sentencing judge

19

considers has sufficient indicia of reliability to support its probable accuracy, the information

20

may properly be taken into account in passing sentence.”), aff’d 719 F.2d 887 (7th Cir.1983);

21

State v. Guthrie, 2011-NMSC-014, ¶¶ 36-39, 43, 150 N.M. 84, 257 P.3d 904 (explaining that
RCR No. 1048
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1

in a probation revocation hearing, the court should focus on the reliability of the evidence).

2

Consistent with Rule 5-106 NMRA, a party cannot exercise the statutory right to excuse a

3

judge who is setting initial conditions of release. See NMSA 1978, § 38-3-9. Paragraph R of

4

this rule does not prevent a judge from being recused under the provisions of the New

5

Mexico Constitution or the Code of Judicial Conduct either on the court’s own motion or

6

motion of a party. See N.M. Const. art. VI, § 18; Rule 21-211 NMRA.

7

[As amended by Supreme Court Order No. 07-8300-029, effective December 10, 2007; as

8

amended by Supreme Court Order No. 17-8300-005, effective for all cases pending or filed

9

on or after July 1, 2017; as amended by Supreme Court Order No. ______, effective

10

__________.]
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TO:

Ad Hoc Pretrial Release Committee

FROM:

Sally Paez, Committee Staff

DATE:

March 1, 2018

RE:

Pending Requests for Amendments to the Rules Governing Pretrial Release &
Detention
______________________________________________________________________________

I.

BACKGROUND

On September 26, 2017, the New Mexico District Attorneys Association submitted to the
Supreme Court proposed amendments to Rule 5-409 NMRA, governing pretrial detention
proceedings in the district court. In response, Chief Justice Judith Nakamura invited the Law Offices
of the Public Defender and New Mexico courts to submit input on the pretrial release and detention
rule amendments that took effect on July 1, 2017. The Court received input from the following
entities. The page numbers correspond to materials packet for the Committee’s November 20, 2017,
meeting.
•
•
•
•
•
•
•
•
•
•
•
•
•

N.M. District Attorneys’ Association (NMDAA), Rick Tedrow (pp. 3-10 of 263)
N.M. Criminal Defense Lawyers Association (NMCDLA), Margaret Strickland (pp. 16-19
of 263)
Law Offices of the Public Defender (LOPD), Bennett Baur (pp. 42-103 of 263)
2nd Judicial District Court, Hon. Nan Nash & Hon. Charles Brown (pp. 104-243 of 263)
3rd Judicial District Court, Hon. James Martin (pp. 40-41 of 263)
7th Judicial District Court, Hon. Matthew Reynolds (p. 20 of 263)
11th Judicial District Court, Hon. Karen Townsend (pp. 11-15 of 263)
Bernalillo County Metropolitan Court, Hon. Edward Benavidez & Hon. Vidalia Chavez (pp.
26-39 of 263)
Farmington Municipal Court, Hon. Bill Liese (p. 24 of 263)
Grants Municipal Court, Hon. Elise Larsen (pp. 23-24 of 263)
Hobbs Municipal Court, Hon. Ben Harrison (pp. 21-22 of 263)
Los Alamos Municipal Court, Hon. Alan Kirk (pp. 24-25 of 263)
Rio Rancho Municipal Court, Hon. Robert Cook (p. 25 of 263)

The Supreme Court referred the input received to the Committee, which held meetings on
November 20, 2017, and December 15, 2017. At these meetings the Committee had time to consider
some of the NMDAA’s proposed amendments to Rule 5-409 NMRA (pretrial detention). On
December 15, 2017, the Committee approved amendments to Rule 5-409. On December 21, 2017,
Professor Leo Romero submitted the Committee’s proposed amendments to the Court with a
Committee Report.
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On January 11, 2018, Justice Charles Daniels sent a letter to the Committee on behalf of the
Supreme Court. The Court thanked the Committee for its work but asked the Committee to submit
further recommendations prior to publication for comment of any proposed rule amendments.
Specifically, the Court asked the Committee to
•
consider all of the remaining requests for rule amendments;
•
provide information regarding any opposition on the part of legislative and district attorney
representatives, especially with regard to the pros and cons of the wording of the
Committee’s proposed new Subparagraph (F)(7) of Rule 5-409 (permissive inferences);
•
reconsider the Committee proposal in light of the recent precedential bail opinions: State v.
Ferry, 2018-NMSC-004 (No. 36,786; Dec. 28, 2017); State ex rel. Torrez v. Whitaker, 2018NMSC-005 (No. 36,379; Jan. 11, 2018); State v. Groves, 2018-NMSC-006 (No. 36,363; Jan.
11, 2018); and
•
provide minority reports from any dissenters, describing areas of disagreement and
explanations of minority positions.
II.

PENDING REQUESTS FOR RULE REVISIONS

A summary of pending requests for rule amendments is set forth below. The suggestions are
organized by rule number. Although this summary references only the district court rules,
Committee staff anticipates that any amendments to the district court rules will be incorporated into
the rules for magistrate, metropolitan, and municipal courts, as appropriate. The page numbers
correspond to the materials packet for the November 20, 2017, meeting. This summary is provided
as a discussion guide only and focuses on specific suggestions for rule amendments. This summary
does not describe all of the input received. Please refer to the full comments for context and
additional information.
________________________________________________________________________________
A.

RULE 5-401. PRETRIAL RELEASE.

General comments.
NMCDLA (pp. 16-18 of 263) - Suggests creating a mechanism for immediate release of people
charged with non-violent offenses. Any necessary conditions of release could subsequently be set
on motion of the prosecutor.
Rio Rancho Municipal Court (p. 25 of 263) - Suggests that although it may be appropriate to not put
a secured bond amount on an arrest warrant, bench warrants for failure to appear are different and
could be subject to a secured bond.
Subparagraph (A)(1). Time.
11th Judicial District Court (p. 13 of 263) - Suggests changing the time limit from 3 days to 10 days.
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Subparagraph (A)(2). Right to counsel.
Los Alamos Municipal Court (p. 25 of 263) - Suggests that defense counsel may not be available
for a hearing that is held within 3 days.
Paragraph B. Right to pretrial release; recognizance or unsecured appearance bond.
11th Judicial District Court (pp. 11-12 of 263) - Previously, magistrate courts making a probable
cause determination under Rule 6-203 would set secured bond, and Form 9-207A (prior to 12/31/17
amendments) included a place for this. Concerned that under Rule 6-401(B), the only options when
making a probable cause determination under Rule 6-203 are either release on recognizance or
release on unsecured bond. Suggests that (1) the magistrate judge should be permitted to order
detention pending a hearing under Rule 6-401 if the defendant is dangerous, and (2) Rule 6-401(B)
should be clarified as to how it should be applied in the context of ex parte evaluations of arrests that
occur prior to a hearing on conditions of release.
11th Judicial District Court (p. 12 of 263) - Suggests either providing resources for the court to
collect on unsecured bonds or eliminating the unsecured bond option from the rule.
Hobbs Municipal Court (p. 21-22) - Comments that most defendants can afford secured bonds and
that the elimination of secured bonds for most defendants has increased the rate of failure to appear.
Paragraph C. Factors to be considered in determining conditions of release.
Bernalillo County Metropolitan Court (p. 30 of 263) - Currently, it is mandatory for the court to
consider the defendant’s financial resources and the results of a pretrial risk assessment instrument,
while the other factors are optional. Suggests that all of the factors should be optional.
Farmington Municipal Court (p. 24 of 263) - Comments that the municipal court lacks access to III,
NCIC, or any other government-based information services to review the defendant’s history.
Los Alamos Municipal Court (p. 25 of 263) - Comments that during off hours, the municipal court
lacks access to systems providing information about defendants’ criminal history and previous
failures to appear. The lack of information has increased the length of time defendants spend in jail
after initial arrest. The number of required hearings is increasing. The court may experience an
increase in failure to appear warrants.
Paragraph D. Non-monetary conditions of release.
NMCDLA (p. 18 of 263) - Suggests that courts should not be permitted to impose expensive
conditions of release (e.g. drug testing, electronic monitoring) on non-dangerous defendants. Some
courts detain defendants until they can pay for expensive services.
11th Judicial District Court (pp. 12 of 263) - Suggests clarifying (1) whether a defendant may be
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detained while making arrangements to meet the conditions imposed; and (2) whether GPS monitors
or alcohol monitoring bracelets should be considered non-monetary conditions of release, given that
they require a financial outlay on the defendant’s part.
Farmington Municipal Court (p. 24) - Comments that the court lacks access to pretrial services and
has had to divert funds from probation to accomplish this task.
Los Alamos Municipal Court (p. 25 of 263) - Comments that there is a lack of resources for
conditions of release.
Subparagraph (D)(1). Condition to remain in custody of designated person.
11th Judicial District Court (p. 13 of 263) - Consider what recourse is available if the designated
person fails in his or her responsibilities.
Subparagraph (D)(13). Condition to maintain contact with attorney.
11th Judicial District Court (p. 13 of 263) - Notes that Form 9-303 NMRA (Order setting conditions
of release) includes a checkbox for the condition that the defendant must maintain contact with an
attorney. But this condition is not listed in Rule 5-401(D). Does defense counsel have an obligation
to inform the court if the defendant violates this condition? Consider implications under Rule 12-106
of the Rules of Professional Conduct, which requires the attorney to keep client information
confidential but permits the attorney to reveal information to the extent the attorney believes
reasonably necessary to comply with law or a court order.
Paragraph E. Secured Bond.
Bernalillo County Metropolitan Court (pp. 26-27 of 263) - Suggests that the court should be
permitted to impose a secured bond in response to community safety concerns.
Subparagraph (H)(2). Review Hearing.
11th Judicial District Court (p. 13 of 263) - Suggests changing the time limit from 5 days to 10 days.
Bernalillo County Metropolitan Court - (p. 27 of 263) - Requests guidance on how judges should
assess a defendant’s financial ability to post a bond. Suggests that if the defendant is unable to post
secured bond and files a motion for review, the defendant should be required to plead inability to
pay with some specificity, which could be accomplished by requiring the defendant to submit Form
9-301A (Pretrial release financial affidavit).
Subparagraph (K)(6). District court order; transmission to magistrate, metropolitan, or
municipal court.
Bernalillo County Metropolitan Court (pp. 28-29 of 263) - Suggests that when a case is transferred
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to the district court for a review hearing under Rule 5-401, the case should remain in the district
court. Alternatively, if the case will be transferred back to metropolitan court, suggest requiring the
district court to transmit its order to the metropolitan court within 24 hours (currently, the rule says
“promptly”).
Paragraph L. Expedited trial scheduling for defendant in custody.
LOPD (pp. 85-86 of 263) - Suggests incorporating the following time limits: for misdemeanors,
either 60 days from arraignment or 45 days from the order setting conditions of release, whichever
is later; for simple felony cases, within 90 days of arraignment or 60 days from the order setting
conditions of release, whichever is later; for intermediate felony cases, within 180 days of
arraignment or 90 days of the order setting conditions of release, whichever is later; for complex
felony cases, within 300 days of arraignment or 150 days of the order setting conditions of release,
whichever is later.
______________________________________________________________________________
B.

RULE 5-403. REVOCATION OR MODIFICATION OF RELEASE ORDERS.

Bernalillo County Metropolitan Court (pp. 30-31) - In a situation where a defendant’s pretrial
release is revoked prior to a preliminary examination, suggest clarifying whether the defendant can
be detained for only 10 days or for the full 60 days provided by Rule 5-302(A)(1) (time limits for
preliminary examination).
Paragraph C. Issuance of summons or bench warrant.
11th Judicial District Court (p. 14 of 263) - Suggests clarifying what language should be used in the
“bond provisions” area of a bench warrant for failure to appear, see Form 9-212 NMRA. The court
is under the impression that it should not use “no bond hold” and has instead been using “the
defendant shall be detained until further order of this court.” But the court is concerned that other
states may interpret this language as contrary to the language in the warrant authorizing extradition.
Subparagraph (D)(1). Initial hearing (time).
7th Judicial District Court (p. 20 of 263) - Suggests changing the time limit from 3 days to “on the
next criminal docket.”
11th Judicial District Court (p. 13 of 263) - Suggests changing time limit from 3 days to 10 days.
Subparagraph (D)(2). Initial hearing (options).
Bernalillo County Metropolitan Court (pp. of 37 of 263) - Suggests adding an additional option as
follows: “or commence a prosecution for contempt, or contempt sanctions, under Rule 5-112(D)
NMRA.”
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Subparagraph (E)(1). Evidentiary hearing (time).
Bernalillo County Metropolitan Court (pp. 31, 37 of 263) - Suggests changing the time limits from
7 days after the initial hearing to 10 days after the initial hearing to allow 3 days for mailing and to
allow the district attorney to comply with the notice provisions in the Victim’s of Crime Act, NMSA
1978, § 31-26-9(B) (“The district attorney’s office shall provide the victim with oral or written
notice, in a timely fashion, of a scheduled court proceeding attendant to the criminal offense.”).
Subparagraph (E)(2). Evidentiary hearing (defendant’s rights).
Bernalillo County Metropolitan Court (p. 37 of 263) - Suggests clarifying that the defendant shall
be afforded the opportunity “to present any information in mitigation.”
Paragraph F. Order at completion of evidentiary hearing.
Bernalillo County Metropolitan Court (pp. 31, 37-38 of 263) - Suggests that if revocation is based
on the defendant being charged with a new crime, then the evidentiary standard should be probable
cause, but if the revocation is based on violation of another condition of release, the evidentiary
standard should be clear and convincing evidence. See 18 U.S.C. 3148. Also suggests adding the
imposition of sanctions as an additional option. Provides the following redline:
F.
Order at completion of evidentiary hearing. At the completion of
an evidentiary hearing, the court shall determine whether the defendant has violated
a condition of release or whether revocation of the defendant’s release is necessary
to prevent interference with witnesses or the proper administration of justice. The
court may
(1)
continue the existing conditions of release;
(2)
set new or additional conditions of release in accordance with
Rule 5-401 NMRA; or
(3)
revoke the defendant’s release, if the court finds [by clear and
convincing evidence] that there is:
(a)
probable cause to believe that the defendant has
committed a federal, state, or local crime while on release; or
(b)
clear and convincing evidence that the person has
violated any other condition of release; and
(ac) the defendant has [willfully] violated a condition of
release and that no condition or combination of conditions will reasonably ensure the
defendant’s compliance with the release conditions ordered by the court; or
(bd) revocation of the defendant’s release is necessary to
prevent interference with witnesses or the proper administration of justice.
An order revoking release shall include written findings of the individualized facts
justifying revocation.
(4)
impose sanctions.
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Paragraph I. Expedited trial scheduling for defendant in custody.
LOPD (pp. 85-86 of 263) - Suggests incorporating the following time limits: for misdemeanors,
either 60 days from arraignment or 45 days from the order setting conditions of release, whichever
is later; for simple felony cases, within 90 days of arraignment or 60 days from the order setting
conditions of release, whichever is later; for intermediate felony cases, within 180 days of
arraignment or 90 days of the order setting conditions of release, whichever is later; for complex
felony cases, within 300 days of arraignment or 150 days of the order setting conditions of release,
whichever is later.
Subparagraph (K)(4). Transmission of district court order to magistrate, metropolitan, or
municipal court.
Bernalillo County Metropolitan Court (pp. 28-29 of 263) - Suggests that when a case is transferred
to the district court for a review hearing under Rule 5-403, the case should remain in the district
court. Alternatively, if the case will be transferred back to metropolitan court, suggest requiring the
district court to transmit its order to the metropolitan court within 24 hours (currently, the rule says
“promptly”).
________________________________________________________________________________
C.

RULE 5-408. PRETRIAL RELEASE BY DESIGNEE.

General comments.
Grants Municipal Court (p. 23 of 263) - Comments that the rule seems to possibly give the
impression that being arrested is no big deal because there will be an immediate release. Also,
municipal court designees don’t have access to criminal history and other background information,
which often results in persons being arrested and released on recognizance time and time again.
Farmington Municipal Court (p. 24 of 263) - Releasing intoxicated homeless defendants as required
by the rule requires more pre-trial conferences in Farmington Municipal Court, with a fiscal impact
of $15,000-20,000.
Subparagraph (B)(1). Persons eligible.
11th Judicial District Court (p. 14 of 263) - Suggests clarifying that, “if known,” a designee shall
not release a person who has an outstanding bench or arrest warrant unless the outstanding warrant
itself specifically provides for release.
_______________________________________________________________________________
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D.

RULE 5-409. PRETRIAL DETENTION.

Paragraph A. Scope.
NMDAA (p. 6 of 263) - Suggests adding the following language to the end of the existing
paragraph:
Pretrial detention hearings are to be limited to determining whether release of the
defendant would present a danger to any person or the community. They are not
intended to require any party to obtain or produce discovery except as set forth in
this rule.
Paragraph B. Motion for pretrial detention.
2nd Judicial District Court (p. 110 of 263) - Suggests adding a requirement that the prosecutor must
certify in the motion for pretrial detention that the prosecutor will indict the case within the 10-day
deadline set forth in Rule 5-302(A)(1) NMRA.
Subparagraph (E)(1). Defendant in custody when motion is filed.
NMDAA (pp. 6-7 of 263) - Suggests revising the last sentence of the subparagraph as follows:
All authority of any person to release a defendant pursuant to such designation is
terminated upon receipt of a detention motion until [further court order]
(a)
the district, metropolitan, or magistrate court finds no probable cause
under Rules 5-301(C), 6-203(C), or 7-203(C) NMRA;
(b)
the district, metropolitan, or magistrate court dismisses the current
charges; or
(c)
the district court orders that conditions of release can reasonably
protect the safety of any person and the community and imposes such conditions of
release.
Proposed New Paragraph F. Initial hearing.
LOPD (pp. 77-82 of 263) - Suggests inserting the following paragraph as a new Paragraph F and
renumbering subsequent paragraphs. Also suggests commentary clarifying that the 24 hours is
computed as provided in Rule 5-104 NMRA.
F.
Initial hearing. Within twenty-four (24) hours of the filing of a
motion seeking pretrial detention in the district, magistrate, or metropolitan court, the
case shall be reviewed by the district court. To facilitate that review, immediately
upon filing a motion seeking pretrial detention, the prosecutors shall provide a copy
of the motion, the criminal complaint, and any available criminal history and risk
assessment instrument to the district court. As part of that review, the district court
shall
(1)
determine whether probable cause exists based upon review
of the criminal complaint;
Page 8 of 14

Page 106 of 114

(2)
set discovery obligations upon demand of the parties;
(3)
determine whether detention pending evidentiary hearing is
warranted and, if not, order conditions of release; and
(4)
schedule the case for hearing on the detention motion.
Defendant is permitted, but not required to provide information to the court for this
initial review.
Paragraph F. Pretrial detention hearing.
Proposed New Provisions - Preliminary examinations.
NMDAA (p. 7 of 263) - Suggests adding the following language as a new, second sentence:
Upon the request of the prosecutor, the district court shall set the matter for a
preliminary hearing to be held concurrently with the motion for pretrial detention
and, for cases pending in the magistrate or metropolitan court, shall provide notice
to the magistrate or metropolitan court that the preliminary hearing is to be held in
the district court.
2nd Judicial District Court - Suggests that current problems concerning lack of discovery and lack
of information presented in detention hearings could be addressed by holding a preliminary
examination immediately prior to the detention hearing. This should be required in all cases and not
only on request of the prosecutor.
7th Judicial District Court - Opposes requiring the district court to hold a preliminary examination
in conjunction with the detention hearing.
Subparagraph (F)(1)(a). Time limit.
NMDAA (p. 7 of 263) - Suggests changing time limit from 5 days to 7 days.
NMCDLA (p. 18 of 263) - Suggests changing time limit from 5 days to 3 days. Alternatively, amend
the rule to provide that the time limit is 5 calendar days (and not 5 days under Rule 5-104, which
excludes weekends and holidays). Additionally, if the hearing is not timely held, there should be a
remedy, specifically, the defendant should be released pending the hearing.
7th Judicial District Court (p. 20 of 263) - Suggests changing time limit from 5 days to “on the next
criminal docket.”
11th Judicial District Court (p. 13 of 263) - Suggests changing time limit from 5 days to 10 days.
Subparagraph (F)(1)(b). Extensions.
NMDAA (p. 7 of 263) - Suggests the following revision: “The court may extend the time limit for
[holding] commencing the hearing as follows . . . .”
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Proposed New Subparagraph (F)(1)(c). Notice.
NMDAA (p. 7 of 263) - Suggests adding a new subparagraph as follows:
(c) Notice. The court shall promptly notify the parties of the date of the
hearing and shall comply with the notice requirement in NMSA 1978, Section 31-2610 of the Victims of Crime Act, where applicable.
Subparagraph (F)(2). Discovery.
NMDAA (p. 7 of 263) - Suggests revising as follows:
[At least twenty-four (24) hours before the hearing, the prosecutor shall provide the
defendant with all evidence relating to the motion for pretrial detention that is in the
possession of the prosecutor or is reasonably available to the prosecutor.] Pretrial
detention is not intended to be a discovery tool for either party. Both parties,
however, shall disclose or make available in advance of the hearing any evidence
intended to be introduced at the hearing. All exculpatory evidence known to the
prosecutor must be disclosed. [The prosecutor may introduce evidence at the hearing
beyond that referenced in the motion, but the prosecutor must provide prompt
disclosure to the defendant prior to the hearing.]
NMCDLA (p. 18 of 263) - Suggests adding specific remedies for rule violations.
LOPD (pp. 90-95 of 263) - Suggests adding the following sentence to the end of the existing
subparagraph:
Failure to provide such discovery to the defendant shall result in either a dismissal
of the motion, or immediate release of the defendant pending a later reset of the
hearing at such time as the discovery is permitted.
LOPD suggests adding corresponding commentary as follows:
Subparagraph (F)(2) requires that “all evidence relating to the motion” be provided
by the prosecutor to the defendant. Such evidence means any evidence referenced in
any documentary or testimonial evidence used to establish probable cause that a
crime has been committed. See State v. Robinson, 160 A.3d 1 (N.J. 2017) (explaining
that under rule requiring reports and statements be turned over, that meant any report
or statement mentioned in the complaint or reports used for the detention hearing).
2nd Judicial District Court (p. 109 of 263) - Suggests that the rule should provide a specific remedy
for failure to comply with discovery orders.
Subparagraph (F)(3). Defendant’s rights.
LOPD (pp. 95-97 of 263) - Suggests adding the following citation to the end of the committee
commentary for Paragraph F to further define the defendant’s rights:
State v. Segura, 2014-NMCA-037, 321 P.3d 140 (noting that an accused has a higher
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liberty interest than a probationer or parolee, and that a defendant has a due process
right to examine witnesses and evidence presented by the State).
Subparagraph (F)(5). Evidence.
NMDAA (p. 8 of 263) - Suggests adding the following to the end of the existing subparagraph:
The parties may proceed by proffer, documentary submission, or witness testimony,
or any combination thereof. The court shall not require any party to submit evidence
or information in any particular form. At the request or a party or on the court’s own
motion, the court may take judicial notice of information contained in official New
Mexico court records.
NMCDLA (p. 18 of 263) - Suggests that the prosecutor should be required to present information
on dangerousness besides the criminal complaint.
LOPD (pp. of 263) - Suggests adding the following to the end of the existing provision: but
evidence secured in violation of the United States Constitution or Constitution of the State of New
Mexico shall not be admissible or considered by the court.
2nd Judicial District Court (pp. 108-09 of 263) - Has concerns about prosecutors relying on
complaints and proffers alone; suggests specifying the types of evidence that should be presented.
Proposed New Subparagraph (F)(6). Factors to be considered.
NMDAA (p. 8 of 263) - Suggests adding a list of factors that shall be considered by the district
court, based on some of the factors set forth in Rule 5-401(C).
Proposed New Subparagraph (F)(7). Crimes or offenders flagged as dangerous by law.
NMDAA (pp. 8-9 of 263) - Suggests adding a requirement that the court must consider whether a
felony offense or offender falls into any of the following categories already established by the
Legislature: serious violent offender, habitual offender, use of a firearm to commit a felony,
possession of a firearm by a convicted felon, sex offender, habitual DUI, habitual DV, and crime
committed while incarcerated or on probation or parole.
NMCDLA (pp. 7 of 263) - Suggests designating “dangerous” crimes for which pretrial detention
may be ordered, using either the list from the competency statute, see NMSA 1978, § 31-9-1.4 (“a
felony that involves the infliction of great bodily harm on another person; a felony that involves the
use of a firearm”; aggravated arson; criminal sexual penetration; or criminal sexual contact of a
minor), or the list of serious violent offenses set forth in NMSA 1978, § 33-2-34 (L)(4).
Proposed New Subparagraph (F)(8). Decision on motion required; continuance on request.
NMDAA (p. 9 of 263) - Suggests adding the following new subparagraph:
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(8)
Decision on motion required; continuance on request. The court
shall decide the motion based on the evidence and information in the motion or
presented at the hearing and shall not delay consideration of or deny the motion
pending further discovery or submission of additional or different evidence, except
that either party may mvoe the court to continue the hearing for up to three (3) days
for good cause shown. During any continuation of the hearing the defendant shall
remain in custody.
Paragraph G. Order setting conditions of release.
2nd Judicial District Court (p. 109-10 of 263) - Suggests that the district court needs more than 2
days to issue a written order.
Paragraph H. Order setting conditions of release.
NMDAA (p. 9 of 263) - If proposed new Subparagraph (F)(7) (flagged as dangerous) is adopted,
suggests adding the following sentence to the end of Paragraph H:
If Subparagraph (F)(7) applies, the court’s findings must explain why release is
approriate in spite of the heightened danger identified by the Legislature.
2nd Judicial District Court (p. 109-10 of 263) - Suggests that the district court needs more than 2
days to issue a written order.
Paragraph I. Further proceedings in magistrate or metropolitan court.
LOPD (pp. 86-88 of 263) - Suggests that once a detention motion is filed, all further proceedings
should be transferred to the district court (not remanded to magistrate or metropolitan court).
Provides specific amendments to Paragraph C and Paragraph I to enact this suggestion.
3rd Judicial District Court (p. 40-41 of 263) - Suggests eliminating the provision that permits the
magistrate or metropolitan court to alter the conditions of release set by the district court.
Bernalillo County Metropolitan Court (pp. 28-29 of 263) - Suggests that when a case is transferred
to the district court for a detention hearing under Rule 5-409, the case should remain in the district
court. Alternatively, if the case will be transferred back to metropolitan court, suggest requiring the
district court to transmit its order to the metropolitan court within 24 hours (currently, the rule says
“promptly”).
Paragraph J. Expedited trial scheduling.
LOPD (pp. 83-86 of 263) - Suggests revising as follows:
J.
Expedited trial scheduling for defendant in custody. The district
court shall provide expedited priority scheduling in a case in which the defendant is
detained pending trial. Such expedited scheduling shall be as follows: on any case
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considered to be simple by the district court, trial must take place within 90 days of
the order of detention; on intermediate cases, within 180 days of the order of
detention; on complex cases, within 300 days of the order of detention. A defendant
may waive this right to expedited scheduling by either a specific number of days or
entirely. If such trial does not take place within the deadline, the defendant must be
immediately released from custody, and the State is foreclosed from seeking
detention under this rule a second time.
2nd Judicial District Court (pp. 110-11 of 263) - Suggests defining “expedited.”
Paragraph K. Successive motions for pretrial detention and motions to reconsider.
NMCDLA (p. 18 of 263) - Suggests that if the prosecutor withdraws a pending motion to reconsider,
the prosecutor should be required to wait at least a week before the prosecutor can re-file the motion.
LOPD (pp. 82-83 of 263) - Suggests revising as follows:
K.
Successive motions for pretrial detention and motions to
reconsider. On written motion of the prosecutor or the defendant, the court may
reopen the detention hearing at any time before trial if the court finds that
information exists that was not known to the movant at the time of the hearing or if
circumstances have changed subsequent to the hearing, and if such information or
circumstance [and that] has a material bearing on whether the previous ruling should
be reconsidered.
3rd Judicial District Court (p. 41 of 263) - Suggests clarifying where a successive motion or motion
to reconsider should be filed—magistrate court, or district court? Suggests that the district court
should retain jurisdiction to consider successive motions and motions to reconsider.
Paragraph L. Appeal.
LOPD (pp. 97-99 of 263) - Suggests adding the following sentence: The appellate court will review
the findings and conclusions of the district court de novo. If this amendment is adopted,
corresponding amendments should be made to Rule 12-204(D)(2)(b) NMRA (Expedited appeals
from orders regarding release or detention entered prior to a judgment of conviction).
_______________________________________________________________________________
E.

GENERAL COMMENTS

LOPD (p. 86 of 263) - Suggests expanding Bernalillo County’s Case Management Pilot Project
(CMO) to the rest of the state. See LR2-308 NMRA.
7th Judicial District Court (p. 20 of 263) - Supports the adoption of legislation providing that
magistrate courts are courts of record for purposes of conducting pretrial detention hearings.
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Bernalillo County Metropolitan Court (pp. 28-29 of 263) - As noted above, suggests that when a
case is transferred to the district court for a review hearing under Rule 5-401 or Rule 5-403 or a
pretrial detention hearing under Rule 5-409, the case should remain in the district court.
Alternatively, suggests more robust procedures or commentary to ensure communication between
courts and litigants when cases are transferred back and forth, as follows:
•
If a case is pending in metropolitan court and a corresponding matter is initiated in the
district court, the parties should be required to file courtesy copies of all pleadings in the
metropolitan court.
•
The district court case and metropolitan court case should be related and visible in Odyssey,
and orders issued in such cases should include both case numbers.
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